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Memorandum Submitted by Professor Bernard Schwartz 

1. It may, at first glance, appear presumptuous for one who is not a British 
subject to give evidence to a Committee concerned with the working of administrative 
law in the United Kingdom. The present writer hopes, however, that his submission 
of evidence to this Committee will not be looked upon as mere interference in a 
subject which is, after all, exclusively the concern of English jurists. His position as 
an alumnus of an English university, as well as his personal attachment to British 
legal institutions and the country in which they operate, are, he trusts, factors which 
may lead the Committee to look more charitably upon evidence from an outsider 
than they otherwise might. 

2. The subject matter of this Committee’s inquiry is one to which much of this 
writer’s professional career has been devoted. In 1949, he published a compre- 
hensive account of administrative law and procedure in the United Kingdom, based 
largely upon work d.one as a research student at the University of Cambridge, and, 
more recently, he has been at work on a study of English administrative law, 
emphasizing developments since the end of the last war, which will be published 
after this Committee has reported. 

3. It should perhaps be explained that this writer’s concern with English adminis- 
trative law has not been, for him, a mere matter of academic exercise in comparative 
law. On the contrary, though his primary concern has always been that of an 
American administrative lawyer, he has found that there is no better way to under- 
stand and to explain his own system than by comparing it with administrative law 
in other countries. The insight he has gained from his knowledge of other systems 
has, without any doubt, enhanced his abilities as a domestic lawyer, both academically 
and professionally. ‘ But, if this is true of an American who has some understanding 
of the administrative law of the United Kingdom, it should also be true of an 
Englishman with a comprehension of the American system. A Committee such 
as this, which is engaged in an inquiry into important aspects of English adminis- 
trative law, will, it is felt, be helped in its work by a presentation to it of the 
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experience in the United States with analogous problems. This is true even though 
the American attempts to resolve such problems are not necessarily those which this 
Committee will see fit ultimately to recommend. 

4. Nor should it be feared that this writer’s, presentation of the experience on the 
western side of the Atlantic is designed to place administrative law in the United 
Kingdom in an unfavourable light in comparison with its American counterpart. 
It is not intended to set up the American law as a yardstick to which the practice 
in Britain must conform nor to judge the House of Lords and other English courts 
by appealing to the superior moral jurisdiction of the United States Supreme 
Court. 

I. SUMMARY 

5. This written submission is divided into two principal parts. The first is devoted 
to a presentation of the recent American experience in the matters being considered 
by this Committee, with particular emphasis upon the Federal Administrative 
Procedure Act of 1946 and the 1955 Report of the Hoover Commission on adminis- 
trative procedure. The second part seeks to put forward for the consideration of 
this Committee certain suggestions for improvement of the English law of adminis- 
trative procedure, which are based both upon the American experience already 
presented and upon this writer’s recent inquiries into the administrative law of the 
United Kingdom. In addition, there will be a Conclusion which will summarize 
what has gone before and place it in its proper perspective, historical and otherwise. 

II. RECENT AMERICAN EXPERIENCE 
-Administrative Procedure Act, 1946 

6. The law governing the procedure of administrative tribunals and agencies in 
the United States differs basically from that which prevails in the United Kingdom 
primarily because of the passage by the Federal Congress of the Administrative 
Procedure Act of 1946. The enactment of that statute was the culmination of a 
long and vigorous campaign by the organized legal profession in the United States 
to improve administrative procedure and, interestingly enough, that campaign was 
so successful in securing bi-partisan support for its objectives that the 1946 Act 
was passed without a dissenting vote in both Houses of the Congress. Though the 
contrary has often been asserted, the Administrative Procedure Act is far from a 
comprehensive code of fair administrative procedure. Instead, it lays down the 
general procedural principles which are to govern administrative exercises of powers 
of delegated legislation and adjudication. The fact that it is a general framework 
rather than a detailed code does not, however, mean that it is not of fundamental 
importance. Such importance results from three things : 

(1) The Administrative Procedure Act represents the first legislative attempt in 
the common-law world to state the essential principles of fair administrative 
procedure. The Congress, in enacting the law of 1946, mirrored the mood 

.' of discontent with the administrative process which existed in the United 
States among many of those subject to administrative authority. But, as the 
American Supreme Court aptly put it, the Congress expressed its mood not 
merely by oratory but by legislation. Universal Camera Corp. v. NLRB, 
340 U.S. 474, 487 (1951). 

(2) And this means that the principles of fair procedure laid down in the 
Administrative Procedure Act are binding upon the federal administrative 
process as a whole. The 1946 Act is one whose provisions control the 
procedures of all the administrative tribunals and agencies whose decisions 
affect the person or property of private citizens. It is true that the drafts- 
men of the Act relied primarily upon the best pre-existing administrative 
practice. What is of basic importance, however, is that the Act, by stating 
the essentials of such practice in statutory form, in effect, imposes the 
best pre-1946 procedure upon aU the federal departments and agencies. 

(3) Just as significant, in assessing the impact of the Administrative Procedure 
Act. is the fact that the Act, in some important respects, goes even beyond 
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the most advanced pre-1946 procedure in any of the federal agencies. This 
is particularly true with regard to the crucial question of the administrative 
hearing officer which is at the heart of administrative procedure on both 
sides of the Atlantic. 

7. The present writer would subscribe unqualifiedly to the conclusion of the 
recent study by the Inns of Court Conservative and Unionist Society that the 
provisions of the American Act “ are designed to rectify similar abuses and short- 
comings to those which we have seen in our own administrative procedure ; a.nd 
they have additional value for us as being enacted within a society with similar 
traditions and problems to our own and in the context of a system of law of 
common origin.” Rule of Law 26 (1955). Of the provisions of the 1946 statute 
referred to, the most significant are those which deal with the question of the 
administrative hearing officer, for it is that question which, as already indicated, 
is the basic one in the field of administrative procedure and it is upon its attempt 
to resolve it that the American Act turns. The question referred to arises out of 
the process of administrative hearing and decision that has become common on 
both sides of the Atlantic. For practical reasons, it has been impossible for 
Ministers themselves to preside at the public inquiries which may often be held 
before decisions are rendered by them. It is, as Lord Simonds has said, incon- 
ceivable for the Minister to sit and hold the inquiry, because his time does not admit. 
185 Lords Deb. 55., col. 1007. The conduct of the inquiries and other public 
hearings held by Anglo-American administrative agencies has, therefore, customarily 
been vested in subordinate officials. The typical case in Britain is, of course, that 
arising under the Acquisition of Land (Authorisation Procedure) Act, 1946, under 
■which a public local inquiry is held before an inspector of the relevant Ministry, 
to permit those affected to present their views to the Minister. But, though the 
subordinate inspector (or examiner, as he is commonly called in the United States) 
has thus been given the task of presiding at the inquiry or other hearing, it has 
not been he who has had the power to decide the case. That task has been reserved 
for others higher in the administrative hierarchy. But it is precisely out of this 
dichotomisation of the functions of hearing and decision that the difficult problems 
■of administrative procedure arise. 

8. There is, in the first place, the problem of hearing officer personnel — i.e., 
that of who the individuals are who conduct the inquiries and other hearings 
held by the administration, how they are appointed, and by whom they are con- 
trolled. Before the Administrative Procedure Act, these matters were entirely up 
to the particular administrative agencies and the hearing officers were thus clearly 
in what the highest American Court has termed a dependent status. Ramspeck 
■<v. Trial Examiners Conf., 345 U.S. 128, 130 (1953). Under the Act of 1946, a 
fundamental change has been brought about. It establishes a semi-independent 
corps of hearing officers called examiners, who are to preside over cases not heard 
by the agency’s heads themselves. Their appointment and tenure is placed under 
the control of the Civil Service Commission (an independent agency in the executive 
branch) with the object of enabling qualified examiners to be chosen and of 
permitting them to maintain the independence appropriate to the exercise of their 
hearing functions, by freeing them from direct control by the administrative agency 
in which they work. “The Administrative Procedure Act was designed to give 
trial examiners in the various administrative agencies a new status of freedom 
;from agency control. Henceforth they were to be ‘ very nearly the equivalent of 
judges even though operating within the Federal system of administrative justice.’ 
Agencies were stripped of power to remove examiners working with them. Hence- 
forth removal could be effected only after hearings by the Civil Service Commis- 
sion. That same Commission was empowered to prescribe an examiner’s com- 
pensation independently of recommendations or ratings by the agency in which 
the examiner worked. And to deprive regulatory agencies of all power to pick 
particular examiners for particular cases, S 11 of • the Act commanded that 
examiners be ‘ assigned to cases in rotation so far as practicable . . Ramspeck 
v. Trial Examiners Conf., 345 U.S. 128, 144 (1953). 

9. As of June 30, 1954, there were 278 examiners appointed under the Federal 
Administrative Procedure Act. They ranged in number from one in several 
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agencies to 106 in the Interstate Commerce Commission (considered by many as 
the most important of the federal regulatory agencies). Their compensation 
ranged from S7,000 to 512,690, with ail but nine of the examiners receiving over 
■59,000. This compared with a salary of S15.000 at that time for federal district 
judges (though the judges’ salaries have since been substantially increased). Though 
not perhaps inadequate as compared with the pay received by other civil servants, 
the salary of the examiners is certainly not comparable to the amount that a 
.pccessful practising attorney can earn and efforts are being made to have it 
increased. Almost all of the American examiners are members of the legal pro- 
fession: of the 278 already referred to, only six were non-lawyers. 

10. Closely related to the problem of hearing officer personnel is that of the 
powers conferred upon such officers. The examiners appointed under the American 
Administrative Procedure Act are given substantial powers at the administrative 
hearing and_ in the process of decision, and their position is thus far superior to 
that of the inspectors who preside at the public local inquiries which are common 
in administrative law in the United Kingdom. They are vested with authority to 
preside over the hearing analogous to that exercised by a trial judge in the American 
system. They are empowered to recommend decisions or to issue initial decisions, 
which become the decisions of the agency unless appealed. The intent of the Act 
here is to assimilate the roles of hearing and deciding officers within the agency 
to those of trial and appellate courts. All recommended or initial decisions of the 
examiners must be shown to the private parties who are permitted to file objections 
thereto. The problem of disclosure of the hearing officer’s report, so controversial 
m Britain, is thus expressly resolved in favour of disclosure by the Arherican 
Administrative Procedure Act. 

11. So far as the conduct of the hearing itself is concerned, the American Act 
provides that the common-law rules of evidence do not prevail, but no administrative 
decision is to be rendered except “as supported by and in accordance with, the 
reliable, probative, and substantial, evidence The rights of counsel and cross- 
examination are expressly preserved. The problem presented in cases like Errington 
v. Minister of Healthy [1935] 1 K.B. 249 is dealt with by provision for the insulation 
of the hearing examiner. No such officer is to “ consult any person or party upon 
any fact in issue except upon notice and opportunity for all parties to participate 
Attempts by administrative officials to influence decisions in which they are interested 
are likewise precluded. And, finally, the administrative decision itself must be a 
reasoned one. It must include “ findings and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, law, or discretion presented on 
the record 

Hoover Commi^on Report 

12. Despite the substantial safeguards afforded under the Federal Administrative 
Procedure Act, many American jurists have felt that administrative power is still 
not adequately controlled by law. Their view has recently been given official 
expression in the report on administrative law submitted in 1955 by the Commission 
on Organization of the Executive Branch of the Government — usually referred to as 
the Hoover Commission, after its chairman, former President Herbert Hoover. 
The Hoover Commission was set up under a law passed in 1953 to investigate the 
organization of the executive branch of the Federal Government. Of its twelve 
members, four were appointed by the President, and four each by the presiding 
officers of the two Houses of the Congress. The Commission operated through 
so-called “ task forces ”, composed of eminent specialists, whose job it was to inquire 
into different fields specified by the Commission. Among these was a Task Force 
on Legal Services and Procedure, whose task it was to study and report on legal 
services and procedure in the executive branch of the Government. This Task Force 
was composed of leading judges, practising lawyers, and law professors ; its 
chairman was a former Chief Justice of the Supreme Court of Missouri. 

13. At its very first meeting, the Task Force on Legal Services and Procedure 
was told by Chairman Hoover : “ you are free to undertake investigations and make 
recommendations on any subject in the legal field, as far as the executive 
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branch of the Government is concerned.” Acting under this mandate, the Task 
Force made a thorough year-long study of the entire field of federal administrative 
law and submitted its conclusions in a 442 page Report to the Hoover Commission, 
which the latter submitted to the Congress, along with its own recommendations. 
The Task Force Report is so comprehensive that it would be impossible even to 
summarize all of its parts. An attempt will, however, be made here to present in 
manageable form those of the Task Force’s recommendations on administrative 
procedure which will, it is felt, be of interest to this Committee. 

(1) The Administrative Procedure Act should be replaced by a more detailed 
prescription of administrative procedures to be called the “Administrative 
Code.” The proposed new Code contains many important and far-reaching 
amendments to the present statute. “They include such matters as 
eliminating some of the existing exemptions in the 1946 Act, strengthening 
the public information requirements, assuring more complete internal 
separation of powers, perfecting an intra-agency appeals procedure, 
encouraging simplified procedures wherever practicable, and, in general’ 
promoting fairer, more efficient, and hence more economical conduct 
of the regulatory responsibilities of the executive branch.” Task Force 
Report, 23. 

(2) An Administrative Court of the United States should be established. This 
court would be vested with the original jurisdiction now exercised by 
administrative tribunals in the fields of trade regulation and taxation (the 
Hoover Commission itself recommended that the proposed court be vested 
also with the jurisdiction in the field of labor relations now exercised by 
the National Labor Relations Board — an important administrative tribunal). 
Though it was not proposed that the Administrative Court would have 
general jurisdiction over the judicial functions of administrative tribunals 
and agencies, it was hoped that, once it were established, the proposed 
court would provide an instrumentality to which, from time to time in the 
future, additional adjudicatory functions in special areas now within the 
competence of administrative tribunals might be transferred. “ The 
Administrative Court thus would serve as an intermediate stage in the 
evolution of administrative adjudication and the transfer of judicial activities 
from the agencies to courts of general jurisdiction.” Commission Report, 87. 

(3) Examiners under the Administrative Procedure Act should be replaced 

by hearing commissioners appointed by a chief hearing commissioner. 
The latter, appointed by the President by and with the advice and consent 
of the Senate, should be attached to the proposed administrative court. 
The tenure, status, compensation, and removal of commissioners should 
be fixed by law. They should be completely independent of the tribunals 
or agencies whose cases they hear. Under the Task Force’s proposal, 
there would be two grades of hearing commissioners — the first to serve 
for eight year terms and to receive $12,000 per year, the second to serve 
during good behaviour and to receive $14,000 per year (as compared to 
the $15,000 salary of federal district judges at the time this recommenda- 
tion was made). The intent here seems to be to set up a more or less 
independent pool of hearing officers whose status is intended to approach 
that of federal trial judges. 

(4) The powers of hearing officers should be greatly strengthened, even beyond 
the authority given them by the Administrative Procedure Act. Such 
officers should prepare initial decisions in all cases, which are to be final 
in the absence of appeals to the agency heads. Where such appeals are 
had, the agency’s reviewing power is to be Hmited much as is that of an 
appellate court. This is intended to complete the analogy between the 
rbles of hearing and deciding officers and those of trial and appellate 
courts begun by the Administrative Procedure Act. 

(5) Admmstrative procedure should be further judidalized by requiring that 
administrative hearings should be governed, to the extent practicable, by 
the rules of evidence applicable in civil non-jury cases in the federal 
district courts. 

A3 
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(6) Internal separation of functions insulating those who hear and decide in 

the administrative process from those engaged in other work should be 
extended by eliminating all exceptions to such separation now in the 
Administrative Procedure Act ; henceforth such separation is to extend 
even to the process of final decision by the heads of the department or 
agency. 

(7) In cases where no public inquiry or hearing is required, notice of proposed 

decisions must be given and opportunity for sotne review within the 
particular department or agency must be provided. 

(S) An Office of Legal Services and Procedure should be set up in the Depart- 
ment of Justice to assist agencies in simplifying, clarifying and making 
unifoon rules of substance and procedure; to insure agency compliance 
with public-information requirements ; and to receive and investigate 
complaints regarding legal procedures. The intent here is to have created 
an agency vested with continuing supervision and responsibility over the 
subject of administrative procedure. 

(9) Congress should look into the feasibility of transferring to the courts certain 
judicial functions of administrative agencies, such as the imposition or 
remission of money penalties, the award of reparations, and the issuance 
of injunctive orders. 

14. It is interesting to note that, though the Hoover Commission Task Force 
appeared to be given the authority to investigate only the subject of administrative 
procedure, it interpreted its authority as including the subject of judicial review 
of administrative action, on the theory that control by the courts was an essential 
factor in ensuring that adequate procedures are followed by the administration. 
The Task Force Report consequently fully covered the subject of judicial review 
and included the following important recommendations on the subject; 

(1) Exceptions to the availability of judicial review should be repealed. 

(2) A simplified, uniform system of review by petition should be provided for, 

(3) Adininistrative findings of fact should be set aside on review if “ clearly 

erroneous in view of the reliable, probative, and substantial evidence on 
the whole record.” 

(4) There should be full review by the courts of administrative applications of 

law to fact. 

15. Generally speaking, these recommendations would, if adopted, make the 
.scope of review of administrative determinations by the federal courts equivalent 
to the scope of review by the federal courts of appeals of decisions of the federal 
district courts. 

16. The far-reaching recommendations of tUc Hoover Commission Task Force 
(most of them were concurred in by the Commission itself) are not unnaturally 
the subject of much controversy in the United States. It is to be expected that 
most of the administrative agencies themselves are opposing adoption of the 
recommendations, since it is their authority which stands to be limited by such 
adoption. More significant is the Report filed early this year by a Special Committee 
appointed by the President of the American Bar Association to consider the 
recommendations of the Hoover Commission Task Force. That Committee, com- 
posed of leading practitioners in administrative law and other fields, has concurred 
in most of the important recommendations of the Task Force. At ite meeting 
in February 1956, the House of Delegates of the Americ^ Bar Association (the 
legislative organ of that association), acting in accordance with the^ recommendations 
of its Special Committee, adc^ted a number of resolutions substantially endorsing the 
major recommendations of the Hoover Comimission Task Force and urging their 
enactment in a “ Code of Federal Administrative Procedure ” which would replace 
the Administrative Procedure Act. 
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Conclusion 

17. In the opinion of the present writer, two conclusions can be drawn from the 
recent American experience just summarized which should be of particular interest 
to this Committee. There is, in the first place, no doubt that the predominant theme 
in American administrative procedure is the judicialization of the administrative 
process. Under the Administrative Procedure Act, the public hearings held by 
American tribunals and agencies are presided over by examiners who possess much 
of the independence and authority of trial judges. Not unnaturally, the hearings 
themselves tend to approach the form of proceedings in the courts. The trend 
toward judicialization is even more pronounced under the recommendations of 
the Hoover Commission and its Task Force. In certain fields, the jurisdiction of 
administrative tribunals would be transferred to an Administrative Court. In other 
cases, the hearing officers of the administration would be transformed into virtual 
judges, vested even with tenure during good behaviour in many cases. These officers 
would have decision-making powers analogous in many ways to those of trial 
judges ; their decisions would be subject only to appellate review by the heads of 
the departments or agencies in which they sit. The administrative hearings them- 
selves would be governed, so far as practicable, by the court-room rules of 
evidence and review of administrative decisions would be treated as equivalent to 
review of trial courts by appellate courts. There is certainly in the American 
development, and particularly in the Hoover Commission proposals, a degree of 
judicialization of administrative procedure that is utterly foreign to English con- 
ceptions. It is not, of course, seriously suggested that this Committee recommend 
the wholesale importation of the American development. Still, it should be of 
moment for this Committee to note that, however far they may go in their Report 
in advocating further procedural safeguards, it is well-nigh impossible for them 
to recommend anything so extreme as what has actually already occurred in the 
United States. 

18. The second conclusion to be drawn from .the American experience is perhaps 
of more immediate significance for the work of this Committee. And this is the 
fact 'that the procedural safeguards imposed by the Administrative Procedure Act 
have not, despite fears which were expressed to the contrary, really interfered with 
the effective functioning of the adminstrative process. As was aptly stated in the 
reoent^ study of the Inns of Court Conservative and Unionist Society, “ there is 
no evidence that the obligation to give the facts and reasoning which support a 
decision, or the practice of publishing an Inspector’s Report, or any of the improve- 
ments enacted by the A.P.A. have stultified or even hindered effective government.” 
Rule of Law, 27-28. It should be pointed out that, though many of the administra- 
tive agencies themselves strenuously opposed the enactment of the Administrative 
Procedure Act, opposition to that law has now all but disappeared. Indeed, in 
the ten years that have elapsed since the enactment of the 1946 Act the basic 
principles behind it have obtained well-nigh universal acceptance among students 
of administrative law, even from those who had formerly opposed such legislation. 
To Americans_ today, the Adminstrative Procedure Act states only the basic essentials 
of fair administrative procedure, as that concept is now conceived on the western 
side of the Atlantic. The Hoover Commission Report shows, in fact, that to many 
the Administrative Procedure Act is now so obvious and elementary that it must 
be substantially strengthened and expanded. 

19. A word should be said finally of what may be termed the adrninistrative-law 
climate in the United States today. Before the last war it was only those on 
the so-called “right” (accused by their opponents of being concerned only with 
property rights and really aiming their shafts at the substance, rather than the 
administrative machinery, of the New Deal legislation) who were articulate in their 
demands for controls over agency authority. Since the war, however, proposals 
for safeguards have evoked a bipartisan response all but inconceivable a generation 
ago. “Unless we make the requirements for administrative action strict and 
demanding,” a member of the Supreme Court who is anything ibut noted for his 
hostility toward the administrative processi — (Douglas, J — asserted in 1951, “ expertise, 
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tKe Strength of modern government, can become a monster which rules with no 
practical limits on its discretion. Absolute discretion, like corruption, marks the 
beginning of the end of liberty.” New York v. United States, 342 U.S. 882, 884 
(1951). Fifteen years ago, it would have ibeen almost unthinkable for one of Mr. 
Justice Douglas’ political convictions to direct such a warning against administrative 
expertness. The tremendous expansion in administrative authority caused 
by the war and postwar emergencies has led people on both sides of 
the political party-line boundary to realize the need for safeguards. Extremists 
on both sides have moved toward the middle, and, that being the case, 
most of the controversy engendered by extremism has not unnaturally tended to 
abate. 

III. SUGGESTIONS FOR IMPROVEMENT OF ADMINISTRATIVE 
PROCEDURE IN THE UNITED KINGDOM 

20. in this portion of his written evidence, this writer will present certain 
suggestions directed toward the improvement of administrative procedure in the 
United Kingdom. These are based both upon 'his American experience with the 
subject and his researches in English administrative law, particularly those on 
which he has been engaged during the past year. Almost needless to say, it is 
with the greatest diffidence that these suggestions are advanced by the present 
writer on what is to him, after all, foreign law. At the same time, it is felt that 
the point of view of a non-British jurist, who has devoted much study to the 
subject, will be of use to this Committee, even on matters having to do purely 
with the administrative law and practice in the United Kingdom. Nor, it should 
be stated frankly, are the suggestions advanced here offered with an>^hing like 
dogmatic conviction. They are put forward primarily with the hope of stimulating 
profitable discusson within the Committee on the various problems dealt with. , 

A. Pereonne! of Administrative Tribunals 

21. In the mind of the present writer, there is little doubt that the problem of 
administrative procedure is in large part one of securing the proper personnel to 
exercise administrative adjudicatory functions. If cases are heard and decided within 
the administrative process by officers who command public confidence both by their 
capacity and impartiality, a great deal of the criticisms of administrative procedure 
will have been met. 

22. In this connection, it is* desirable to differentiate between administrative 
tribunals where cases are both heard and decided by the members themselves and 
those departments and agencies in which the hearing of evidence is divorced from 
the duty of decision. At the present time, the members of the majority of tribunals 
of the first kind (i.e., whose members both hear [in the broadest, not necessarily 
aural, sense] and decide) are appointed directly by the relevant Minister and are, 
in fact, sometimes even officials of his department. This is true although the political 
head of a department would appear to be far from the most felicitous choice to select 
the best personnel for the performance of adjudicatory tasks, especially when the 
Ministry itself is often a party before the tribunal concerned. The suggestion has 
often been made that the members of administrative tribunals should be appointed 
by the Lord Chancellor. This would certainly eliminate the present complaints 
against the personnel of administrative tribunals. The one objection to the suggestion 
referred to is the practical one of the burden imposed upon the Lord Chancellor 
by placing the appointing power upon him. If it is felt that the burden that 
would be imposed upon the Lord Chancellor is too great, this writer would concur 
in the suggestion of the Inns of Court Conservative and Unionist Society that, at 
least, appointments should be made by the Lord Chancellor whenever the Ministry 
itself is likely to be a frequent party before the tribunal concerned. At any rate, 
it seems clear that, in such cases, the Minister himself is the worst possible person 
to make the appointments. 

23. As far as the qualifications of those appointed to tribunals are concerned, these 
should normally be Irft to the appointing authority. It is, however, difficult to see 
how a tribunal can properly function without any legally trained members and this 
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writer would strongly urge a recommendation that at least one member of any tribunal 
(preferably the Chairman) be a member of the legal profession. 

24. In cases, such as those arising under the Ac'quisition of Land (Authorisation 
Procedure) Act, 1946, where there is a separation between the hearing of evidence 
and the decision, the greatest difficulty arises out of the subordinate position of 
the hearing inspector. As far as the private individuals in these cases are con- 
cerned, the inspector at the public inquiry is in the position of their trial judge ; 
he is the only one in the Ministry to whom they can present their evidence face-to- 
face. Unless they have confidence in his capacity and impartiality, it is unlikely 
that they will feel that they have received a fair hearing. Despite the claim often 
advanced that the Minister is not really an interested party .in these cases, there is 
little doubt that there is a wide-spread impression that the private parties do not 
get as fair a hearing from a servant of the Ministry as they would from someone 
wholly unconnected with the Ministry. In the opinion of the present writer, this 
impression is justified. It is unrealistic to say that the Minister is wholly uninterested 
in the results in these cases. It is he who has been charged by Parliament to carry 
out the legislative policies behind the Acts administered by him, e.g., to promote the 
construction of adequate housing. The Minister and his subordinates (including his 
inspectors) are, to some extent at least, infected with what the Donoughmore 
Committee called "departmental interest.” That they should be so infected is 
eminently proper : it would set an impossible standard to require officials of the 
Ministry not to be predisposed toward enforcement of the policies behind their 
enabling legislation. What is more questionable, however, is for the private 
parties concerned to be given their only chance to be heard before servants of the 
Ministry who have the same “ departmental interest.” The right to be heard should 
include the right to present one’s case before a wholly impartial hearer — and this as 
much that justice should seem to be done as that it actually be done. 

25. In this connection, a useful analogy is furnished by the American Administra- 
tive Procedure Act, under which hearing officers are placed in an independent position 
within the different departments and agencies. A similar solution would do much 
to eliminate the problem of hearing inspectors in Britain. It would establish within 
each relevant Ministry a semi-independent Inspectorate, composed of as many 
inspectors as might be necessary to conduct the public local inquiries held by the 
Ministry. The appointment, compensation, promotion, and tenure of the inspectors 
should be controlled by some organ wholly independent of the Ministry, although 
(as is true in the American experience) the recommendations of the latter would 
normally be considered with great respect. It should be emphasized that the inspectors 
envisaged would be fully employed in presiding over inquiries in the Ministries 
to which they are attached. They would not be ad hoc persons assigned to hear 
individual cases in a particular Ministry. As Lord Silkin aptly puts it, " the public 
gets better service, and the facts are better brought out, by having people who 
specialise in these matters and whose job it is to conduct public inquiries, than if the 
work were done by ad hoc persons.” 185 Lords Deb. 55., col. 981. Independent 
inspectors assigned to a Ministry would possess the necessary expertness. Nor is 
it entirely accurate to assert, as the learned Lord does, in his speech just quoted, 
that such inspectors must also become virtually servants of the Ministry, in the same 
way that the present inspectors are. The American experience shows that hearing 
officers can acquire real independence, if their appointment, compensation, promotion, 
and tenure, are controUeci by an independent organ, even though they do all 
their work within a particular department or agency. 

26. As far as the body which controls the independent inspectorate envisaged is 
concerned, several possibili'ties might be suggested. The Lord Chancellor’s depart- 
ment would be ideal ; but the burden would probably be too great. More practical 
would be control by the Treasury, possibly even by a “ department of inspectors ” 
set up within the Treasury. At a later point in this evidence, the suggestion is 
made that a “ department of administrative procedure ” be established within the 
Treasury, to supervise procedures within the government departments. Such body 
might well be vested with the authority envisaged over inspectors in the different 
Ministries. 
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27. An important matter bearing upon the question of personnel is that of 
compensation. It is self-evident that the ludicrously low salaries often received by 
the members of tribunals and administrative hearing officers must have an adverse 
effect on the quality of adjudicatory personnel. It is not for the present writer 
to make any specific suggestions on this point. But he does wish to call the 
attention of this Committee to the movement (already noted) in the United States 
to have the salaries of administrative hearing officers tend to approach those of 
trial judges. 

B. Powers of Tribunals and Inspectors 

28. If administrative tribunals are adequately to perform their adjudicatory tasks, 
they must be given substantially the same powers as are possessed by courts of 
original jurisdiction. This does not necessarily mean that they have to (or even 
should) follow the details of courtroom procedure, but only that they should he 
vested with authority over their proceedings comparable to that of trial judges. 
This should include the power to take testimony under oath (where the tribunal 
desires to do so) and that to issue subpoenas. The subpoena power is, it is true, 
one capable of serious abuse. It is, however, essential to the proper exercise of 
adjudicatory authority and has been generally conferred upon administrative tribunals 
in America. 

29. Where the duty of hearing evidence is divorced from that of deciding (as 
is the case where a public local inquiry is held before an inspector of a Ministry), 
the private parties all too often feel that they are not being given a real opportunity 
to present their case. The position of the hearing officer in English administrative 
law — i.e., of the inspector at the public local inquiry — seems to be a most unfortunate 
one from the point of view of ensuring public confidence in administrative justice. 
His role is simply that of a monitor at the hearing, with authority to keep order 
and supervise the taking of testimony. He serves as the medium of transmission 
from the private individual to the ultimate judge ; he has little or no power to 
play a real part in the final decision of the case. But the parties have a sound 
desire to make their arguments and present their evidence, not to a monitor, but 
to an officer who has real powers of hearing and decision. They are quite rightly 
not satisfied where their only hearing is before a relatively minor official, who 
has little to do with the final determination. 

30. In this respect, it is interesting to note the powers possessed by hearing officers 
under the American Administration Procedure Act. Under section 7 (6) of that 
law', such officers are given authority to (1) administer oaths and affirmations, 
(2) issue subpoenas authorized by law, (3) rule upon offers of proof and receive 
relevant evidence, (4) take or cause depositions to be taken whenever the ends of 
justice would be served thereby, (5) regulate the course of the hearing, (6) hold 
conferences for the settlement or simplification of the issues by consent of the 
parties, (7) dispose of procedural requests or similar matters. Similar powers should 
be vested in inspectors and other hearing officers in Britain. 

31. Ev'en more important, from the private citizen’s point of view, are the defects 
inherent in dichotomization of the processes of hearing and decision. “As the 
conduct of an administrative hearing becomes divorced from responsibility for 
decision two undesirable conclusions ensue ; the hearing itself degenerates and the 
decision becomes anonymous.” This was the conclusion of an important official 
report in the United States (that of the Attorney General’s Committee on Admini- 
strative Procedure) which was recently echoed by the Inns of Court Conservative 
and Unionist Society study. The decision of his case by a known tribunal before 
whom one can state his case and meet the contentions of his opponents is vital 
to the fostering of a belief that justice is being done. 

32. It is true that, in many cases, the desideratum of a personal decision by a 
known tribunal is not practical m the process of departmental decision. But, even 
where it is necessary to separate the duty of hearing evidence from that of deciding, 
steps should be taken to mitigate the evils resulting from such separation. Here 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF PROFESSOR BERNARD SCHV/ARTZ 



1017 



again, the solution adopted by the American Administrative Procedure Act furnishes 
a useful analogy. If, as under that Act, the hearing officer could be given a real 
responsibility in the decision process, much of the problem will have been met. 
One way to accomplish this would be by the rule urged by the Inns of Court Con- 
servative and Unionist Society study. “ With a view to mitigating these evils, we 
would like to see it a rule that the Inspector should in aU cases make a recommenda- 
tion or provisional decision. The Minister would then approximate to a tribunal 
of appeal, to whom representations could be made as to any error alleged in the 
Inspector’s report, but who would not ordinarily dissent from his findings of fact.” 
Rule of Law 60. The detailed way in which the rule is worked out is, however, 
of much less importance than the recognition of the principle that the 
departmental hearing officer should play a responsible part in the process of 
decision. Nor would such a principle really impair the relevant Minister’s owu 
decision-making power. He would still be able to change any recommended or 
provisional decision on appeal from or review of inspectors’ decisions. If the 
provision of the American Administrative Procedure Act is followed, indeed, the 
Minister’s reviewing authority would not be limited to appellate power, as that term 
is usually conceived. Under the American Act, the agency heads, in reviewing 
the decisions of hearing officers, have all the powers which they would have in 
making the initial decisions themselves. 

C. Inspector’s Reports 

33. The problem of the disclosure of inspector’s reports has been a disputed 
one in English administrative law ever since the celebrat^ decision of the House of 
Lords in Local Government Board v. Arlidge, [1915] A.C. 120. The holding in 
Arlldge’s case that the private citizen had no right to disclosure of an inspector’s 
report has turned out to be the most controversial part of the House of Lord’s 
decision. It has been severely criticized on both sides of the Atlantic, not least of all 
by the Committee on Ministers’ Powers, which concluded unanimously that 
inspectors’ reports should be published, even implying that non-disclosure in these 
circumstances was contrary to “ natural justice ”. 

34. Criticisms of the Arlidge case, even from as weighty a source as the 
Donoughmore Committee, have, however, been mainly of academic interest, so far 
as the English law has been concerned, in view of the rigid adherence of the House 
of Lords to the doctrine of stare decisis. Thus, in the one case since Arlidge where 
the claim of a right to disclosure of an inspector’s report has been raised. Swift I. 
had no difficulty in holding that the matter was conclusively decided by the case 
of Local Government Board v. Arlidge. Denby & Sons v. Minister of Health, [1936] 
1 K.B. 337, 343. 

35. Those who, like the present writer, have always felt that Arlidge's case was 
wrongly decided in upholding non-disclosure of inspectors’ reports have now received 
strong support in the 1954 decision of the Supreme Court of New Jersey in Mazza v. 
Cavicchia. (1954), 105 A.2d 545 (N.J.). In the United States, as in England, 
administrative hearings have normally been presided over by subordinate hearing 
officers (customarily called examiners) who, like their English counterparts, have 
submitted reports for the benefit of their agency heads. The American practice 
has, unlike the English one approved in Arlidge, been for such reports to be 
submitted to the private individuals concerned. 

36. It has, indeed, generally been assumed by American administrative lawyers 
that those affected have a constitutional right to see the report and to take excep- 
tions to it before the decision of the agency is rendered. For an agency decision 
to be based upon a secret report, by an examiner or some other officer, would be 
for it to violate the right of the private party to have his decision based only upon 
materials which he knows about and is given an opportunity to meet. 

37. Though this view clearly seems consistent with basic American administrative- 
law principles — and it has, it should be noted been given express statutory articulation 
in the Federal Administrative Procedure Act of 1946 — there was not, until recently, 
a decision by an ultimate appellate tribunal in the United States expressly on the 
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point. During 1954, however, the question of the right of private individuals to 
disclosure of an administrative hearing ofBcer’s report which plays a part in the 
decision process was unequivocably answered in the affirmative in the decision by the 
New Jersey court already referred to. 

38. In that case, the private individual had had his licence to sell alcoholic 
beverages suspended after a hearing, which had been held before a subordinate (in 
this case called a hearer) of the agency. The hearing officer had forwarded the 
record of the hearing to the agency head together with a report of his findings 
and conclusions, but a copy was not furnished to the private patty. The court held 
that the failure to disclose the hearer’s report violated the individual’s statutory 
right to a heating. Though, in a field such as liquor licensing, there is in the 
American system no constitutional right to be heard, where the enabling statute 
expressly requires a hearing it carries with it the elementary due process requirement 
that the hearing be fairly conducted. And this precludes the submission by a heating 
officer to the deciding authority of secret reports containing findings of fact, con- 
clusions of law and recommendations for the disposition of the case. 

39. The American court’s rejection of the Arlidge holding of non-disclosure 
was based primarily upon the fundamental principle against ex parte evidence which 
governs all adjudicatory proceedings. It was this principle which was at issue .in the 
well-known case of Errington v. Minister of Health, [1935] 1 K.B. 249, and the 
line of cases following it. Where an administrative deciding officer takes into 
consideration materials which might have been, though they were not, presented 
at the public local inquiry or other agency hearing, but were given ex parte after- 
wards without the private parties having any opportunity whatever to deal with those 
materials, then the administrative decision is illegal. Such was the basis for the 
decision of the Court of Appeal in Errinston’s case. 

40. The New Jersey court, in the decision under discussion, relied upon the 
Errington principle (which is as firmly established in American as it is in English 
law) as the foundation for its holding that the private individuals concerned had a 
right to disclosure of the hearing officer’s report. Its opinion, delivered by one 
of the most distinguished of American jurists, Vanderbilt C.J., starts by reiterating 
that in any proceeding that is judicial in nature, whether in a court or in an 
administrative agency, the process of decision must be governed by the basic 
principle against ex parte evidence. “ ‘ Where a hearing is prescribed by statute, 
nothing must be taken into account by the administrative tribunal in arriving at its 
determination that has not been introduced in some manner into the record of the 
hearing ’ . . . Unless this principle is observed, the right to a hearing itself becomes 
meaningless. Of what real worth is the right to present evidence and to argue 
its significance at a formal hearing, if the one who decides the case may stray at 
will from the record in reaching his decision? Or consult another’s findings of fact, 
or conclusions of law, or recommendations, or even hold conferences with him?” 

41. The principle against ex parte evidence, the opinion goes on, necessarily bars 
the use of the hearing officer’s report as an aid in the decision process unless it is 
made part df the record. \%atever actually plays a part in the decision should be 
known to the parties and be subject to being controverted. The report obviously 
played a part in the administrative decision. For it to have played a part without 
having been shown to the private individual violates his right to have the decision 
based exclusively upon public matters, which are known to him and can consequently 
be controverted by him. The individual litigant is entitled to be apprised of the 
materials upon which the administrative agency is acting. He has a ri^t not 
only to refute but, what in a case like this is usually more important, to supplement, 
explain, and give different perspective to the hearing officer’s view of the case. 

42. The administrative hearing, the chief justice rightly emphasizes, has been given 
a particular form and character by the legislature for the purpose of satisfying those 
whose interests may be involved that all relevant facts and considerations will be 
put fairly before the deciding official, so that he may arrive at a just decision. 
When the report giving the hearing officer’s digest of the evidence and his findings 
and recommendations is turned over without coming to the attention of the private 
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individual, doubt may well arise as to whether a true view of the facts has been 
conveyed. The very purpose of the statute is that the hearing should be public, 
but how can it be said that the hearing is public when the report which summarizes 
it as to both law and facts and makes recommendations as to sanctions is private? 

43. The hearing ofHcer may have drawn some erroneous conclusion in his report, 
or he may even have made some factual blunders. Such mistakes are not uncommon 
in both judicial and administrative proceedings ; in truth, the whole process of 
judicial review in both fields is designed to guard against them. But if a party 
has no knowledge of the secret report or access to it. how is he to protect himself? 
An unjust decision may very likely be the result where no opportunity is given 
to those affected to call attention to mistakes. That is why it is a fundamental 
principle of all adjudication, judicial and administrative alike, that the mind of the 
decider should not be swayed by materials which are not communicated to both 
parties and which they are not given an opportunity to controvert. In the instant 
case, Chief Justice Vanderbilt concludes, the hearing officer can be characterized 
as a “ witness ” giving his evidence to the judge behind the back of the private 
individual who has no way of knowing what has been reported to the judge. 

44. To one familiar with the almost bare assertion of the House of Lords in 
the Arlidge case, that there was no right to disclosure of an inspector’s report, 
the well-reasoned opinion of Chief Justice Vanderbilt appears particularly satisfying! 
Other than the claim of administrative convenience, no valid reason was really 
given in Arlidge why inspector’s reports should be treated as confidential documents. 
Their lordships appear to have felt that the inspector could declare himself freely 
only if his report were kept confidential. As it was expressed by Lord Shaw, 
“ if it were laid down in courts of law that such disclosure could be compelled’ 
a serious impediment might be placed upon that frankness which ought to obtain 
among a staff accustomed to elaborately detailed and often most delicate and 
difficult tasks But as Sir Carleton Alien has pointed out, these arguments might 
apply with equal force to any report whatever. “ A judge could often give a very 
far from ‘ colourless ’ judgment if he allowed himself to comment at large on the 
elements which nearly always loom behind, though they do not actually appear in 
a lawsuit.” Allen, Law & Orders 151. 

45. One wonders, indeed, whether those who urge that the disclosure of inspectors’ 
reports would hinder communication between the hearing and deciding officials 
have not been raising a bugaboo devoid of substance. It is submitted, with all 
respect, that the fear of Lord Shaw just cited is based upon a priori reasoning 
which may or may not be consistent with the facts of administrative life. Is it 
all proved that servants of a Ministry will make reports less honestly if they think 
they will be seen outside the Ministry? On the contrary, wiU not the inspector’s 
report, like the opinion of a court, be a more considered and conscientious product 
if it has to run the_ gauntlet of public scrutiny? And, even if the inspector may 
be somewhat restrained, it does not necessarily follow that that is an unmitigated 
evil. It is hard to see how the work of a department is impaired if its inspectors 
purge their reports of the intemperate type of comment that was found to abound 
m the departmental file in the Crichel Down inquiry. 

46. There is not the slightest evidence that the disclosure of the reports of 
examiners and other hearing officers in the American system has had any adverse 
effect upon administration on the western side of the Atlantic. On the other hand 
ffiere is every mdication that, by giving to the citizen the right to see, and if need 
be, to controvert the reports of hearing officers, the American administrator has 
rmtably increased the confidence felt by those subject to administrative justice. It 
should not be forgotten, as one of the greatest American judges — Hughes, C.J. — 
pointed out, that “ The maintenance of proper standards on the part of administra- 
tive agencies in the performance of their quasi-judicial functions is of the highest 
importpce and in no way cripples or embarrasses the exercise of their appropriate 
authority. On the contrary, it is in their manifest interest. For ... if these 
multiplying agencies deemed to be necessary in our complex society are to serve 
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the purposes for which they are created and endowed with vast powers, they must 
accredit themselves by acting in accordance with the cherished judicial tradition 
embodying the basic concepts of fair play.” Morgan v. United States, 304 U.S. 1, 
22 (1938). 



D. Reasoned Decisions 

47. Writing in 1947, this writer asserted that no other aspect of English administra- 
tive law strikes the outside observer in so unfavourable a light as the failure to 
require reasons for administrative decisions. In his present evidence to this 
Committee, he should like to take the opportunity unequivocally to reiterate that 
assertion and to concur in the recent conclusion of the Inns of Court Conservative 
and Unionist Society study that “The single reform which would do most to 
vindicate the Rule of Law and ensure justice in administrative disputes would be 
to insist that a decision, if challenged, should be fortified by a statement of 
the facts and reasons on which it is based.” Rule of Law 48. In asserting the 
need for reasons to be given by administrative agencies vested with decision- 
making authority, this writer is merely following in the footsteps of everyone in 
Britain who has written on the subject. Regardless of their political inclinations, 
those outside the government departments themselves have unanimously condemned 
the present practice. Yet, despite the recommendations on the subject by the 
Donougbmore Committee and the subsequent strictures from many quarters, the 
situation in Britain with regard to the obligation to give reasoned decisions remains 
what it was a generation ago. 



48. The right to know the reasons for a decision which adversely affects one's 
person or property is a basic right of every litigant (and that whether the forum 
be judicial or administrative). But the requirement that reasons be given does 
more than merely to vindicate the right of the individual to know why a decision 
injurious to him has been rendered. For the obligation to give a reasoned decision 
is a substantial check upon the misuse of power. The giving of reasons serves 
both to convince those subject to decisions that they are not arbitrary and to 
ensure that they are not, in fact, arbitrary. The need publicly to articulate the 
reasoning process upon which a decision is based, more than anything else, requites 
the magistrate (judicial or administrative) to work out in his own mind all of 
the factors which are present in a case. A decision supported by specific findings 
and reasons is much less likely to rest on caprice or careless consideration. As Judge 
Jerome Frank well puts it, in language as applicable to decision-making by adminis- 
trators as by trial judges, the requirement of reasons has the primary purpose of 
evoking care on the part of the decider. “ For, as every judge knows, to set down 
in precise words the facts as he finds them is the best way to avoid carelesmess 
in the discharge of that duty: Often a strong impression that, on the basis of 
the evidence the facts are thus-and-so gives way when it comes to expressing that 
impression on paper.” United States v. Forness, 125 F. 2d. 928, 942 (2d Cir. 1942). 



49 In the United States, perhaps the most prominent reason advanced for the 
requirement of reasoned decisions is the role of such decisions in facilitating review 
by the courts. If the bases of administrative decision are not articulated, it is 
most difficult for a reviewing court to determine whether the decision is a proper 
one. “We must know what a decision means before the duty becomes ours to 
sav whether it is right or wrong,” reads an oft-cited statement of Cardozo, J. 
Un^ tSes V. Chicago. M. St P.. & P.R.R.. 294 UR. 499, .511 (1935). Even 
though judicial review is not as important m English administrative law as it 
is in*^the American system, this consideration should not be wholly overlooked on 
the eastern side of the Atlantic. And this is partly true since the decision of 
the Court of Appeal in Rex v. Northumberland Compensation Appeal Tribunal, 
ri95'>] 1 K.B. 338. In that case, the court held that an administrative decision 
could be quashed on certiorari for error of law where it “spoke” its error on its 
face But where the decision was not contained in such a “ speaking order , the 
courts could not intervene. Under the “ speaking order ” doctrine, for judicial con- 
trol to be of practical value, the administrative tribunal or agency, in making 
its order, should not make it an unspeaking or unintelligible order, but should, 
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ia some way, state upon the face of the order the elements which had led to 
the decision”. Walsall Overseers v. London & N.W. Ry (1878), 4 App. Cas. 30, 
40. The words quoted are from a noted judgment of Lord Cairns, L.C., in which 
he laid down the distinction between “ speaking ” and “ unspeaking ” orders, which 
has become of basic importance in present-day English administrative law. When 
Lord Cairns speaks of an “ unspeaking or unintelligible order ”, he obviously means 
an order which gives no reasons. Rex v. Northumberland Compensation Appeal 
Tribunal, [1951] 1 K.B. 711, 718. If the administrator does not give reasons, he, 
in effect, disarms the exercise of the High Court’s supervisory jurisdiction. In 
such a case, the court cannot examine further than the face of the challenged 
decision, •which, in Lord Sumner’s famous phrase, “ speaks ” only with the “ inscrut- 
able face of a sphinx.” Rex v. Nat. Bell Liquors, Ltd., [1922] 2 A.C. 128, 159. 

50. In order to ensure that they will be able effectively to review the legality 
of administrative decisions, the American courts have required administrative 
decisions to be “ speaking ” ones, that is, they must contain at least the findings 
upon which they are based. And, interestingly enough, the Conseil d’Etat in 
France (in a system which, like that in Britain, is based upon legislative supremacy) 
has recently gone far in the direction of requiring administrative decisions to con- 
tain reasons. In a decision rendered by it in 1950 {Billard. reported in 1950 Sirey, 
part 3. p. 41), the Conseil annulled an administrative decision in which no reasons 
were given. The commissaire du gouvernement there advocated a bold departure 
from the prior case law and stated that the Conseil should require reasoned decisions 
in every case in which the administrator was exercising adjudicatory authority, 
even though the legislature did nOt impose such requirement. Otherwise, he asked, 
how could the Conseil really determine the validity of a challenged decision. In 
its decision adopting the approach of the commissaire, the Conseil d’Etat stated that 
the obligation to give reasons was imposed “in order to enable the reviewing 
court to determine whether • the directions and prohihitions contained in the law 
have been followed.” This, as already stated, is at bottom the reason why American 
courts have required administrative decisions to contain findings that show their 
basis. Under the “speaking order” doctrine, it should be noted, this reason is 
of equal pertinence in Britain. 

51. The only possible justification for a rule so offensive to the fundamentals of 
fair play as that which now prevails in Britain on the point under discussion 
is that to require the administrator to give reasons would be to impose an impos- 
sible burden upon effective administration. In the opinion of the present' writer, 
the experience in the United States demonstrates that, in fact, the obligation to 
give reasons does not impede the operation of tribunals and agencies. To require 
reasons does not, it should be emphasized, mean that the administrator must render 
an elaborate judicial-type judgement in every case. But he should tell those affected 
why he has acted as he did and this means that he should, paraphrasing the lan- 
guage of the American Administrative Procedure Act state his findings and con- 
clusions, as well as the reasons or basis therefor, upon all the material issues pre- 
sented in the case. These need not be at all elaborate ; they can be stated in an 
informal letter to those affected. And, unless the administrative action is, in fact, 
arbitrary, the reasons behind it must be already contained in the departmental file 
on the case. 

52. This Committee should strongly urge that administrative decisions must be 
supported by reasons. One can perhaps picture a satisfactory dispensation of 
justice without reasons by St. Louis under the oak at Vincennes ; but who would be 
willing to submit his case to the unfettered discretion of other than a saint? 

E. Right to be Heard 

53. Few people will disagree with the conclusion of the Donoughmore Committee 
that it is an essential principle of natural justice that “ No party ought to be con- 
demned unheard ; and if his right to be heard is to be a reality, he must know 
in good time the case which he has to meet.” It cannot, however, be denied that, 
under a number of recent cases, the salutary principle of audi alteram partem has. 
in the words of one English writer (de Smith, 68 Harvard Law Review 588X lately 
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shown disturbing signs of debility. Mr. Wade has, indeed, gone even further (67 
Law Quarterly Review 103) and luridly referred to the “ twilight of natural justice.” 
The importation of such Wagnerian motif into commentaries on English 
administrative law may be unjustified. At the same tune, from a com- 
parative point of view, it would appear that the audi alteram partem rule has come 
in recent years to be more limited in Britain than in almost any other English- 
speaking country. 

54. In this connection, the present writer wishes to call the attention of this Com- 
mittee to several post-war cases which deny the existence of a right to be heard 
prior to the making of an administrative decision on the ground that the decisions 
at issue were not “ judicial ” in character. The cases referred to are Nakkuda All 
V Jayaratne, [1951] A.C. 66 (where, though a decision of the Judicial Committee was 
involved their Lordships took pain to emphasize that they were deciding in accord- 
ance with the relevant rules of English law) ; Regina v. Metropolitan Police Com- 
mtslZer; ex parte Parker, [1953] 1 W.L.R. 1150 ; and Ex parte Fry, [1954] 1 W.L.R. 
730 Of these three cases, the one that has, not unnaturally, attracted the most 
attention in Britain is the Parker case, where a cab driver was held to be without 
judicial redress although his license had been revoked without giving him any 
opportunity to caU a relevant witness. To many observers in the United Kingdoin 
themselves it has appeared shocking that the cab driver could thus be deprived of 
his livelihood, even though there had been a clear denial of natural justice. 

55 According to the Lord Chief Justice, the reason why the rules of natural 
justice did not apply to the cab driver’s case was that “ it is impossible to say that the 
commissioner ... was in a judicial or quasi-judicial position He Qvas m fact 
exercising a disciplinary authority.” With aU respect, it is beheved that the distinction 
drawn by his Lordship between adjudicatory and disciphnary authority is not sound 
when applied to a case like that of Parker. 

56 This Committee should be interested to learn that, shortly after the decision 
of the Divisional Court in Parker’s case, exactly the same problem was presented 
to one of the most highly regarded American courts, the Court of Appeals of New 
York In the New York case, too, a cab driver’s bcense was revoked with(^t com- 
pHance with the rules of natural justice. And the cotut there held for the cab driver, 
Lsertinc that “ Although the statutes empowering the hack bureau and the com- 
missioner to grant, suspend or revoke a hack driver’s license do not expressly 
require that those licenses may be withdrawn only upon notice and an opportumty 
to be heard, it is not necessary that they do so. Where the exercise of a statutoi? 
power adversely affects property rights— as it does m the present case— the courts 
^ve implied the requirements of notice and hearing, where the statute was silent. 
Hecht V. Monaghan, 121 N.E. 2d 421, 424 (N.Y. 1954). 



teem V. iKic/tugrtuft, -VA .—A., . X- — - -- 

57 The New York court directly rejects the view (analogous to that of Lord 
Goddard in Parker’s case) that the case involved a mere “ disciplinary ”_ or ad- 



Goddard. in ParKer s case; mai me ease a j -- -- 

ministrative” proceeding. It draws a distinction between the position of toe taxi 
driver and that of a government employee, who can be discharged from his em- 
ployment without notice or hearing (unless, of course, notice and hearmg are required 
by statute). The petitioner here was not a public employee, but a private citizen. 
His livelihood depended upon the persons whom he served as a licensed taxi driver. 
He was not required to report his every action to a government superior, but was 
merely subject to limited regulation with regard to certain aspects of his business. 
“ The rules appUcafale to toe disciplining, suspension and discharge of public 
employees,” states toe New York court, “should not be extended to include toe 
suspension or revocation of Hcenses of those whose salanw are not paid from public 
funds ” Revocation of a private citizen’s license, the court concludes, is not a niere 
“adndnistrative” act. “Where, as in the present case, the statute empowers toe 
aeenev to revoke a Ucense because of a failure to comply with or because of willui 
or knowing violation of the regulations of that agency, then the administrative act 
is of a judicial nature since it depends upon the ascertamment of the existence of 
certain past or present facts upon which a decision is to be made and nghts and 
Labilities determined. It is clearly not a merely administrative act concerned with 
the internal functioning of the agency itself, but it is a judicial or quasi-judicial 
function of the administrative body.” 
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58. It is not, of course, intended to set up the New York court as an appellate 
tribunal in Parker's case. At the same time, the decision of that court does furnish 
strong support for those who feel that the Divisional Court in Parker was imposing 
an unwarranted restriction upon the application of the rules of natural justice. It is 
simply not accurate to assume, as Lord Goddard apparently does, that all exercises 
of what he calls disciplinary authority by the administration should be treated alike 
upon review by the courts, regardless of whether they are directed against private 
citizens or against those who are themselves part and parcel of the administrative 
hierarchy. On the contrary, where an administrative decision adversely affects the 
position of a private individual, insofar as the carrying on of his particular calling ^ 
concerned, the decision in question should normally be treated as “judicial” in 
nature, subject to the requirements of natural justice. And this is true, a fortiori, 
where the administrative decision is one which imposes a penalty upon the individual 
because of his failure to come up to the standard of conduct required of those 
subject to the particular regulatory scheme. In such a case, the administrative pro- 
ceeding may not technically be a criminal one ; but it visits a great hardship on the 
individual, comparable in many cases to that imposed upon him for the commission 
of a crime. For the individual to lose his licence is tor him to suffer an economic 
death sentence, whose consequences may be more severe than those resulting from 
most of the penalties imposed by the criminal law. To condemn him to these 
consequences unheard is wholly contrary to the spirit of Anglo-American administra- 
tive law. As Lord Kenyon, C.J., expressed it over a century and a half ago, “ every 
man ought to have an opportunity of being heard before he is condemned: and 
I should tremble at the consequences of giving way to this principle.” Rex v. Gaskin. 
8 T.R. 209, 210 (1799). 

59. It is unsound to make the applicability of the rules of natural justice depend 
upon the distinction drawn by Lord Goddard in Parkers case. And the same is 
true of the distinction apparently drawn by Lord Radcliffe in the already cited 
case of Nakkiida AH v. layaratne, [1951] A.C. 66, between so-called “ privileges ” 
and “rights”. In the case referred to, the rules of natural justice were held 
inapplicable in the revocation of a textile dealer’s license because, according to Lord 
Radcliffe, that was only “ executive action to withdraw a privilege ”. The implication 
is that administrative action to withdraw a mere “ privilege ” is not sufficiently 
“judicial” to be subject to the rules of natural justice. 

60. But to call a particular license a “ privilege ” does not meet the problem of 
natural justice. It does not at aU follow that because the law may not guarantee 
a right to drive a taxi (Ex parte Parker) to be a textile dealer (Nakkiida AH V. 
layaratne), or to be a fireman (Ex parte Fry), that an administrative regulatory 
agency can resort to any scheme for depriving people of their positions as cab 
drivers, textile dealers, or firemen. It should be, not the tag used to characterize 
any administrative function, but the effect ctf its exercise upon the individual con- 
cerned that should be determinative. It is true that there is room for distinction in 
this field between the legislative and the judicial powers of administrative agencies. 
It is only when the function at issue is adjudicatory — as opposed to one involving 
the exercise of powers of delegated legislation — that the admiitistrator should be 
held to the requirements of natural justice. There is. however, no place for further 
refinement so far as adjudicatory decisions are concerned, and consequently no 
justification for' the recent English tendency in the cases discussed to treat adminis- 
trative adjudications as “ non-judicial If an administrative decision adversely 
affects the person or property of a particular private citizen, it should be treated 
as judicial in nature, at least in order to determine what procedural requirements 
must be observed. 

61. In the opinion of this writer, the audi alteram partem rule should apply to 
every case where the person or property of a private individual is adversely affected 
by the decision of an administrative tribunal or agency — and that regardless of 
whether the decision to be characterized as “ judicial ”, “ quasi-judicial ”, “ adminis- 
trative ”, or one affecting only a “ privilege ”, and regardless of the extent to which 
discretion may be involved. The test should be that of the effect upon the individual 



Printed image digitised by the University of Southampton Library Digitisation Unit 



1024 



COMMITTEE ON ADMINISTRATIVE TRIBUNALS AND ENQUIRIES 



concerned: if he is adversely affected, upon individual grounds not common to 
the community in general, he should be given the opportunity to state his side 
of the case. 

62. It follows from what has just been said that this writer is opposed to the 
tendency which became apparent in English administrative law in the Stevenage 
case, [1948] A.C. 87, to limit the rules of natural justice to cases in which there is 
a so-called “ triangular situation ” or Us — i.e., a case with two contesting parties 
and the administrator as the judge between them. If the administrative decision 
adversely affects a particular individual, he should be heard in accordance with the 
rules of natural justice whether or not the case involves a lis in the Stevenage sense. 
Indeed, it is when there is no triangular situation — when the administrator is not 
a third parU' judge but both party and judge— that the position of the private 
citizen is weakest. It is in such a case that the law should be especially careful to 
ensure to him whatever procedural rights it can as a practical matter. To say 
that, because he is confronted by a judge who is also the opposing party, he must 
be deprived of all the safeguards of natural justice is a logical non seqiiitur. In 
such a case, as in those involving a triangular situation, the legislative failure 
expressly to provide that all the rules of natural justice should govern should not 
leave the citizen without any adjective rights. The justice of the common law 
will, in the words of an early case, supply the omission of the legislature. Cooper 
V. Wandsworth Board of Works, 14 C.B.N.S. 180, 196. 

63. It would be a most salutary step for this Committee strongly to assert the 
principle that any individual who is adversely affected, upon individual grounds, 
in his person or his property by an administrative decision has a right to be heard 
in accordance with the rules of natural justice prior to such decision. This 
principle should apply regardless of whether the decision is by a known tribunal 
or by a government department. 

64. What does the right to be heard include? It should include : 

(1) The right to be heard orally ; 

(2) The right to present evidence and argument ; 

(3.) The right to rebut adverse evidence, through cross-examination and other 
appropriate means ; 

(4) The right to have the decision based only upon known evidence : 

(5) The right to appear with counsel. 

All of these rights, it should be noted, are fully safeguarded in cases covered by 
the American Administrative Procedure Act. 

65. Most difficulty will, it is expected, be felt by this Committee with regard to 
the recommendation that the citizen should be given the right, should he desire to 
exercise it. to call for an oral hearing. How, it will be asked, can administration 
be carried on effectively if every administrative decision which affects private 
individuals must be preceded by a full hearing? 

66. To this question, three pertinent observations should be made. In the first 
place, the administrative hearing need not be held before the head of the department 
or agency concerned. The relevant Minister can (indeed he must) delegate the job 
of hearing cases to subordinates. Thus, a procedure like that under the Acquisition 
of Land (Authorisation Procedure) Act, 1946, where the inquiry is held before an 
inspector of the Ministry is eminently proper (though, as has been suggested, 
improvements can be made in the personnel and powers of the inspectorate). In 
the United States, it should be noted, delegation of the actual hearing function 
occurs, not only in the case of Ministries, but also in those involvmg many adminis- 
trative tribunals, where the volume of cases has necessitated initial hearings before 
examiners rather than the members of the tribunal. 

67. Just as significant is the fact that, subject to the minimum requirements of 
the rules of natural justice, the details of the hearing which must be afforded will 
be entirely up to the particular tribunal or agency concerned. The methods of 
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administrative justice need not ex necessitate be those of courts of justice. It is 
not eveu necessary that the administrative process in Britain follow the formal, 
adversary procedure which characterises its counterpart in the United States. So 
long as the essentials of the five rights already listed are afforded, the fundamentals 
of fair play are preserved, even though the administrator hears without all of the 
trappings of the courtroom. 

68 The most important factor to be considered, however, is that establishment 
of the right to be heard orally does not, as Professor Robson aptly points out, 
mean that a “day in Court” will be held automatically in connection with every 
trifling dispute with which the administrator has to deal. “ In a very large number 
of ca^es a desire to save expense, or to avoid personal attendance, or the existence 
of agreement as to the facts, would prevent the right to an oral hearing from being 
exercised.” Robson, Justice and Administrative Law 579-80. The experience in 
American administrative law, where the right to a preliminary hearing exists whenever 
an administrative decision wiU adversely affect personal or property rights, proves 
the soundness of Professor Robson’s observation. If the right to a full, formal 
hearing were insisted upon in every case where it exists, it would paralyse adminis- 
tration in the United States. But the fact is that the right is asserted in only a 
very small percentage of the cases. Taking the work of the American admimstration 
as a whole, the cases where hearings are actually insisted upon amount to much 
less than 5 per cent, of all the cases. In well over 95 per cent, of the cases where 
a formal right to be heard exists, then, the parties, for the reasons adverted to by 
Professor Robson, are willing to waive their right. There is no reason to assume 
that the American experience lin this respect would not be duplicated in the United 
Kingdom if the right to an oral hearing becomes equally established in British 
administrative law. 

F. Administrative Procedure L^islation 

69 In this portion of his evidence, this writer will seek to satisfy what he feels 
may'weU be a natural desire on the part of the members of this Committee to 
obtain from an American jurist his views on the desirability of having m the 
United Kingdom a statute patterned upon the American Administrative Procedure 
Act It should perhaps be made clear at the outset that the present writer has, 
throughout his professional career, been a strong supporter of the federal law of 
1946 ; indeed he helped draw up the Hoover Commission Task Force Report which, 
as already iiientioned, seeks substantially to strengthen the Admiuistratave Proce- 
dure Act This Committee should take into account this writer’s bias (if one can 
caU it that) in favour of general administrative procedure legislation in considering 
his views on the subject. 

70. To American administrative lawyers, there is no doubt that the Administra- 
tive Procedure Act has proved of great value. TUs is shown by the fact that there 
have been no serious attempts since 1946, either within or outside the administration, 
to repeal or eveu substantially to weaken, the Procedure Act. On the contrary, 
as has already been shown, the significant development in present-day American 
administrative law is in the direction of greatly strengthening the Admmistrative 
Procedure Act if need be by replacing that law with a so-called Administrative 
Code AH schools of American thought (including those who opposed such a law 
prior to 1946) appear to have settled on the Administrative Procedure Act as 
stating the necessary procedural requirements which the legislature should 'impose. 
Indeed it is fair to say that there is a growing movement m the different States 
of the ’American Union for the enactment of laws patterned upon the Federal Act. 
Such a movement would have had little chance of progcessmg as far ^ it has 
it American jurists were not convinced of the value of the Administrative Procedure 
Act. 

71. It will be objected that, though it may be valuable in theory, a general 
administrative procedure law would prove unworkable in. Britain becai^e or the 
great diversity in the existing procedures of tribunals and agencies on the eastern 
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Side of the Atlantic. A uniform procedure law would thus be impossible even if 
It were thought to be desirable. An argument based on the diversity in’ existing 
administrative procedures would seem, however, to misconceive the purpose of 
a general statute like the American Administrative Procedure Act. The aim of 
^dch legislation is not, as some would contend, to put the administrative process in 
a “straight jacket”. No one can deny that an attempt to mould all existing 
admmistrative procedures into an elaborate legislatively prescribed pattern conld 
be most injurious. But that is just what a statute like the Federal Administrative 
Procedure Act does not attempt to do. Such a law deals with major principles only 
not matters of detail. Every student of administrative law recognises that many 
of the procedural details relating to administrative action must necessarily vary 
from agency to agency. This is as true in America as it is in Britain. However 
as the National Conference of Commissioners on Uniform State Laws in the 
United States urged in its 1943 Report, “there are certain basic principles of 
oomrnon sense, justice and fairness that can and should prevail everywhere.” An 
Administrative Procedure Act incorporates these principles, with only enough 
elaboration of detail to support the essential major features. The comparison of such 
a statute to elaborate codes of procedure to which the legal profession of today so 
strongly objects is totally inapt. “Lawyers are not seeking to tie administrative 
agencies down by a mass of detail, as so many courts were tied down by statutes 
and codes a generation ago. What they seek is to secure the basic requirements 
of just determination of facts and sound application of law.” Pound, Administrative 
Law 75 (1942). 

72. The experience in the United States with the Federal Admmistrative Procedure 
Act strongly rrrges at least the consideration of whether an analogous statute would 
not prove of equal value in Britain. The drafting of such a statute for the United 
Kingdom would, it is true, even with the American example, not be an easy task. 
One can even concede that, as is the case with the federal law, the legislative 
prescription of general procedural safeguards must inevitably contain many imper- 
fections. Yet the fact that it may not be possible to draw up a perfect statute 
to govern admmistrative procedure does not mean that an adequate statute cannot 
be drafted. The American experience, for one, indicates the contrary. To quote a 
leading American judge’s conclusion on the Federal Administrative Procedure AcL 
“ Seams have appeared and, as in the case of the Federal Rules of Civil Procedure 
after a similar trial period, it may sooner or later require a revision, but even with its 
defects it has gone far to achieve the goal asserted by Mr. Justice Brandeis, ‘ In 
the development of oui liberty, insistence upon procedural regularity has b^n a 
large factor ’ ”. Vanderbilt, The Doctrine of Separation of Powers 94 (1955). 

73. It is hoped that it is more than the natural desire of one to praise his own 
country’s institutions that leads this writer to assert that the example of the American 
Act of 1946 is most pertinent to a Committee appointed to re-evaluate administrative 
procedures in the United Kingdom. The Admmistrative Procedure Act represents 
the first legislative attempt in the common-law countries to ameliorate the defects 
that have arisen in the administrative process. It is not contended, of course, that 
a detailed code of administrative procedure is desirable or even feasible. One 
must ever bear in mind the warning of Lord Shaw against the over-crystallization 
of the principles of natural justice. The recognition of that fact does not, however, 
deny the need for a rigid insistence upon the “ fundamentals of fair play ” in 
administrative action. There are certain fundamentals of just procedure which are 
the same for every type of tribunal and every type of proceeding.” Pound, 
Administrative Law IS. The American Administrative Procedure Act points the 
way to a legislative formulation of these fundamentals. As it has recently been 
expressed by an acute English observer, “ American admmistrative law is so much 
more developed than the British that there is little for the American lawyer to learn 
from British experience — except to be on guard against a weakening of judicial 
control. Cannot Marshall Plan Aid include ‘ administrative law ’? ” Street, 59' 
Yale Law Journal 593 (1950). 
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G. Continuous Supervision over Administrative Procedure 

74. In recent years, administrative lawyers in the United States have oome to- 
see that ad hoc investigation every two decades or so into the different tribunals 
and agencies is far from adequate to ensure proper procedures within the adminis- 
trative process. The tremendous expansion of administrative authority, accom- 
panied by a vast proliferation of tribunals and agencies vested with authority over 
tide person or property of private citizens, has been seen to require continuous 
supervision by a permanent governmental organ. The feeling to this effect was 
given official articulation in the 1941 Report of the Attorney General’s Committee 
on Administrative Procedure. It recommended the creation of an agency to improve- 
administrative procedures by continuous study and supervision. This agency, to 
be called the Office of Federal Administrative Procedure, was envisaged as a body 
whose major function would be to examine critically the procedures and practices, 
of the agencies which may be^ strengthening or standardizing, to receive sugges- 
tions and criticism from all sources, and to collect and collate information concerning 
administrative practice and procedure. In addition, as the 1941 Report conceived 
it, the proposed Office was to be vested with supervision over the appointment, 
compensation, promotion, and tenure of hearing officers within the different depart- 
ments and agencies. 

75. This proposal of the Attorney General’s Committee has not, dt is true, as. 
yet been given practical effect in federal administrative law in the United States. 
Several of the American States have, however, set up central offices of the V mH 
recommended. Notable in this respect has been the State of California, which 
has set up a Division of Administrative Procedure, responsible both for the hearing- 
officer personnel of the different agencies within that State and for the general 
subject of administrative procedure. The California Division publishes a monthly 
bulletin for the information of departments and agencies in that State and is. 
generally believed to play a most useful role in Californian administrative law. 

76. More recently, both the Report of the Hoover Commission Task Force and 
that of the Special Committee of the American Bar Association have urged the 
establishment in the Federal Government of an office of administrative procedure. 
Under the Task Force Report, the proposed office (called the Office of Legal 
Services and Procedure) is to assist the departments and agencies in simplifying,, 
clarifying, and making uniform their rules of practice and procedure; to receive 
and investigate complaints regarding the legal services and procedures of adminis- 
trative agencies ; and to make reports to the Attorney General and the Congress: 
on facts and statistics collected by the Office and its recommendations thereon. 
It is proposed that statutory authority be provided requiring the departments and' 
agencies concerned to comply with the directives of suggested Office for the- 
simplification, clarification, and uniformity of rules of substance and procedure- 

77. This Committee might well consider whether an agency vested wifii continuous 
supervisory authority over administrative procedures, of the type pro-posed by the 
American reports referred to, would not prove lof equal utility in the United 
Kiogdom. Such an agency, if dt were created, might take the form of a “ department 
of administrative procedure” •within the Treasury. Such department would place 
on a permanent basis the work of investigation n-ow being carried on by this- 
Committee. It is not suggested that the proposed department should be empowered 
to dictate to tribunals and departments on procedural matters. Rather, through 
continuing studies of the different administrative procedures, it -will be able to make 
constructive suggestions for improvement which administrators will be free to 
adopt or reject. Even more important, the analysis of problems by statistical and 
other methods will provide the basis from which administrators and the legal 
profession can devise improvements in procedure. 

78. An agency like that suggested can serve two other important purposes. In 
1945, Sir Gilbert Campion urged before the Select Committee on Procedure of 
the House of Commons that the Select Committee on Statutory Instruments, 
function as a “ committee of grievances ” to hear complaints arising out of the 
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opf'ration of delegated legislation. There is at least equal need for such a 
-committee of grievances" in the field of administrative procedure ; one of the 
chief weaknesses of the present svstem is the lack of an adequate forum where the 
ordinarv citiv.en can “ventilate” his complaints against improper administrative 
procedures. A department of administrative procedure, such as that propos^- 
could be given the task of receiving and investigating complaints regarding the 
Drocedures of the different tribunals and agenc.cs. It would provide an ex^rt 
fomm far more dependable that the possibility of zn ad hoc inquiry which is 
available, in practice, only in a cause celebre like the Cnchel Down case. 

79 In addition, the proposed department of administrative procedure could serve 
as a central bodv vested with control over the more or less independent inspectorate 
m the different '.Ministries which has already been suggested. An agency whose 
'p-imarv Urpose is the supervision of administrative procedures won d seem to be 
the ide'al organ to ensure that the independence and status of administrative hearing 
officers will be maintained. 

80 The principal objection that might he advanced to the suggestion l^t made 
for a central agency vested with continuous supervisory responsibility over admim^ 
pative procedures is that it might unduly impair the responsibility of Ministers and 
other administrative heads over the proper workings of their departments and 
agencies This objection loses much of its force, however, if the proposed depart- 
ment is not vested with coercive powers, but is instead primarily an mvest.gatory 

j' T^pommendinff asencv. If even. so. it is feared that the proposed organ runs 
counter to British notions 'of proper administration, it may be worthwhile to attempt 
“ achieve the goal of continuous scrutiny of admimstrative procedures in some 
other wav. An obvious parallel in this respect is the rnachinery set up for sa™tmE- 
?na deleiated legislation in the House of Commons, i.e., through the Select Com- 
^fttee on Statutory Instruments. A similar Select Conamittee on Admmist^^^^^ 
Tribunals and Inquiries could perform an equally useful task m the field ot 
administrative orocedures. In view of the precedent of the Select Committee on 
Statutory Instruments and the tradition that control of the executive m this respect 
leSmlve in nature, it may well be desirable to provide for continuous 
scrutinv of administrative procrfures by ParUamentary committee rather tha y 
some newly created central administrative organ. 

H. Jodicial Control 

81 As has already been mentioned, the Hoover Commission Task Force appointed 

to investigate administrative procedure in the United States devoted much of i s 
attention to judicial review of administrative action, since it considered effective 
iSrcontrS to be one of the surest safeguards to guarantee that adequate 
procedures wiU be observed by the administrator. It is not known by the present 
writer whether this Committee will similarly construe its reference to 

authorize it to consider the subject of judicial control. For that reason, this 
evidence will not contain a detailed consideration of that subject. Judicial 

is however, of such significance in administrative law that this writer wishes to 
make several important brief observations; if it is felt desirable, these can be 
expanded upon at this Committee’s convenience : 

nj This writer strongly seconds the rejection by the Donoughmore Committee 
of a separate system of administrative law patterned upon the droit 
administratif which exists in France. In the Anglo-American wo™’ 
judicial control must continue to mean control by the ordinary courts. 
Recent studies of French administrative law (including one published by 
this writer in 1954) have, it is true, completely refuted the notion that the 
French administration is in a privileged position, as far as its control by 
law is concerned, in many ways, indeed, the control exercised by the 
Conseil d’Etat is more effective than the supervisory power of the High 
Court But the wholesale importation of the French admmistrative-court 
system is quite another matter. As the Inns of Court Coiiservatiire and 
Unionist Society study well puts it, with regard to the creation in Britain 
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of an organ patterned upon the Conscil d’Etat, “ We do not feel that an 
attempt to translate such a purely French institution as the Conseil into the 
context of the British Constitution is likely to succeed.” Rule of Law 52. 
To take away the unified character of justice that has prevailed since 
the merger of law and equity is not necessarily a forward step. To 
dichotomize the law into private law and administrative law would need- 
lessly reintroduce the jurisdictional difficulties for litigants of the type 
which prevailed when law and equity were separate and competing systems 
of justice. These are precisely the difficulties faced by litigants in France 
under that country’s divided system of justice. See, e.g., T/ie Lmv Jouniah 
10 February, 1956, p. 82, for a striking illustration. 

(2) Judicial review should always be available at the instance of a private 

individual adversely affected in his person or property by an administrative 
act. It is recognized that this goes much further in the direction of the 
availability of judicial control than does the present English law. This 
writer is, however, strongly of the opinion that the citizen should, in no 
case, be deprived of access to the courts. This will not, as is usually 
asserted in Britain, unduly interfere with effective administration, because : — 

(3) The scope of judicial review can continue to be a limited one. The judge 
does not, and should not, sit as a hierarchical superior of the administrator. 
The judicial role is to ensure administrative observance of the law — not 
to do over again the work of the administration. Thus, .the court, in 
reviewing an administrative decision, will be concerned primarily with 
questions of law. Its inquiry into the facts will only go so far as to- 
determine whether there is some evidentiary basis .to support the administra- 
tor, for to come to a conclusion which is supported by no evidence is, as 
.Lord du Parcq once said, to make an error of law. Bean v. Doncaster 
Amalgamated Collieries, [1944] 2 All E.R. 279, 283. 

(4) The procedure by which judicial review may be obtained should be 

simplified. As Lord Justice Denning has well said, just as the pick and 
shovel are no longer suitable for the winning of coal, so also the prerogative 
order procedure is not suited to a modem system of administrative law. 
Denning, Freedom under the Law 126. The prerogative orders should be 
abolished and replaced by a simple, uniform system of review by an 
application made to the High Court within a stated time after the rendering 
of a challenged administrative decision. Such review should not be subject 
to the limitations now contained upon the availability of certiorari, as. 
illustrated by the already referred to Parker and Nakkuda AH cases. 



IV. CONCLUSION 

A. Historical Perspective 

82. For this Committee, a far more difficult matter than that of analyzing the 
present factual situation in administrative law in the United Kingdom will be 
that of proposing specific solutions. Some might argue that the reasons which 
led to the vesting of adjudicatory authority in the various tribunals to the exclusion 
of the courts in the main nO' longer exist and that, therefore, the obvious thing to 
do now is, so far as possible, to abolish these tribunals and transfer their jurisdiction 
to the courts where they are said ri^tfuUy to belong. But such a solution, delusively 
simple though it may sound, is wholly unfeasible, either politically or practically. 
And, even if it could be done, it would not be desirable thus, in a wholesale way^. 
to turn back the clock to the situation that prevailed before the rise of the modem 
administrative .tribunal. Such an approach ignores the fact that the development of 
administrative law has brought positive advantages, as well as defects, to the 
Aniglo-American legal system. The main problem now is to retain these advantages 
while seeking to eradicate the defects. Complete elimination of administrative 
justice from the law would do away with both. 
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83. In this connection, there is an instructive historical parallel between the 
situation today and that faced by sixteenth- and seventeenth-century Englishmen. 
It is well to remember that the problem of administrative justice is not a new 
one in Anglo-American law. On the contrary, it is precisely that_ problem with 
W'hich the common-law world had to deal in Tudor and Stuart times. At that 
time, too, the jurisdiction of the law courts was being superseded by a number 
of executive tribunals, of which the most important were the Star Chamber and 
Chancery. As has been the case with the recent renaissance of administrative 
justice, it was the inadequacies of the common law and the expense and delay 
involved in suits in the law courts that led to expansions in the judicial power 
exercised by the then newly created executive tribunals. 

84. The movement away from the common law in Tudor and Stuart times was 
a movement from judicial justice administered in law courts to justice administered, in 
what were, to all intents and purposes, administrative tribunals. And the ensuing 
struggle by the common law' to re-establish its supremacy has interesting implications 
for our own day. This was well seen by A. V. Dicey, who declared that A lawyer, 
who regards the matter from an exclusively legal point of view, is tempted to 
assert that the real subject in dispute between statesmen such as Bacon and 
Wentworth on the one band, and Coke or Eliot on the other, was whether a strong 
administration of the continental type should, or should not, be permanently 
established in England. Bacon and men like him no doubt underrated the risk 
that an increase in the power of the Crown should lead to the establishment of 
despotism. But advocates of the prerogative did not (it may be supposed) intend 
to sacrifice the liberties or invade the ordinary private rights of citizens ; they were 
struck with the evils flowing from the conservative legalism of Coke, and with 
the necessity for enabling the Crown as head of the nation to cope with Ae 
selfishness of powerful individuals and classes. They wished, in short, to give 
the government 'the sort of rights conferred on a foreign executive by the principles 
of administrative law.” Dicey, Law of the Constiiution 370. 

85. When the common lawyers eventually triumphed after the final expulsion of 
the Stuarts, they did not, it should be noted, attempt to turn the legal clock back 
to pre-Tudor times. Instead, they sought to retain what was desirable in the 
administrative justice of their day and to fit it into its proper place in the legal order. 
The Star Chamber was abolished ; but the law courts themselves realised that a 
large part of its work was of permanent value, and so much of its law passed into 
the common law. And, in so far as Chancery was concerned, its place in the legal 
system was definitely confirmed. “ The danger of Equity turning into the servant 
of despotism had passed away, and English statesmen, many of them lawyers, were 
little likely to destroy a body of law which, if in one sense an anomaly, was 
productive of beneficial reforms.” Dic^, op. cit. 381. Chancery was retained as 
a separate tribunal, but it was wholly judicialized along common-law lines. Thus 
the Lord Chancellor, who, as Chief Justice Vanderbilt has pointed out, “was 
originally, as his name implies, the chief clerk of the king and dealt out administrative 
justice in the king’s name”, Mulhearn v. Federal Shipbuilding &. Dry Dock Co., 
66 A.2d 726, 731 (N.J. 1949), became, in time, the bead of a true court, with its 
established place in the existing legal order. As Roscoe Pound has well stated, 
“ although Coke lost in his quarrel with the Court of Chancery . . . Chancery was 
made over gradually along common law lines. The equity made in the Cour.t 
of Chancery and the law as to misdemeanors made in the Star Chamber became 
parts of our legal system ; it is not too much to say they became parts of the 
common law.” Found, 14 Columbia L. Rev. 21. 

B. Future Perspective 

86. The significance of the historical development just described for our own 
day and age was well put by Chief Justice Vanderbilt over fifteen years ago : 

“ Maitland, in his Rede lecture, has shown how the common lawyers of 
the sixteenth century met the challenge of another body of administrative 
law. in Chancery, in the Star Chamber and in the Privy Council — and to the 
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great advantage of the common law. Then, as now, the administration of the 
common law left much to be desired. Then, as now, what was needed wa.s rnore 
administration in the courts of justice and more of the fundamental principles 
of justice in the administrative tribunals. The common lawyers of the sixteenth 
century met their problems and mastered them. The challenge of today is 
so clear that it does not need to be stated. The only question is can we 
meet it? ” Vanderbilt, 24 American Bar Assoc, Journal 273. 

87. The challenge of administrative justice in the sixteenth and seventeenth 
centuries was met by the elimination of the undesirable elements in such justice 
and the retention and judicialization of the rest. The arbitrary discretion exercised 
by the tribunals dispensing such justice was canalized within legal^ limits, and 
where such discretion was, as in the case of Star Chamber, too intimate a part 
of the tribunal, the tribunal itself was done away with. The common lawyers, 
who had earlier complained that the justice administered by Chancery was so 
uncontrolled by legal principles that it might just as well have depended upon 
the size of the particular Chancellor’s foot, were able to ensure that Chancery 
became a true court for the application of principles which, though different 
from those of the common law, were no less fixed. 

88. An ideal development of modern administrative law would be for it to 
follow the pattern of the executive tribunals of three centuries ago. The justice 
dispensed by present-day administrative tribunals should become judicialized and 
administered by independent bodies possessing solely judicial authority. Such 
bodies would, fa time, follow the example of Chancery and develop into true 
judicial tribunals. Administrative justice, like Chancery and the other prerogative 
tribunals of Tudor and Stuart times, will then have become judicialized and fitted 
into its proper place in the legal order. Such has been the common historical 
development of tribunals endowed with judicial authority, though they have started 
as purely executive agencies. This is what happened, as is well known with 
Chancery. But equity in England has not been unique in this respect. Its develop- 
ment duplicated the experience of the Roman law many centuries earlier. And, 
more recently, a similar development has occurred in the judicialization of the 
Conseil dJEtat in the French legal system. 

89. The above long-range development of administrative law should be borne 
in mind in considering the suggestions which have been made in this eyidence. 
This writer’s recommendations do, without a doubt, look toward some judicializa- 
tion of the administrative process in Britain. This is particularly true in so far as 
administrative tribunals are concerned. Even Socialist writers like Professor Robson 
agree that the course of progress for such tribunals is that of judicialization. 
Tribunals must be placed in a position of independence and their procedures 
controlled by judicial safeguards. Ultimately, they may evolve into true judicial 
tribunals. 

90. The present writer is hardly so sanguine as to hope that his views will be 
mirrored in the recommendations of this Committee. At the same time, it cannot 
be denied that the present is a time when the whole subject of administrative law 
is in a state of flux such as it has not been in since the time of the Donoughmore 
Committee. A period of ferment is one for the urging of straightforward and 
vigorous solutions, such as .those which have characterized all of the great moments 
of the common law. Administrative law, almost more than any other branch 
of the law well exemplifies Mr. Justice Cardozo’s famous statement that the law 
has its periods of ebb and flow. One of the flood seasons is now upon us. It is 
for this Committee to gather up the driftwood and leave the waters pure. 
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Examination of Witney 



Professor Bernard Schwartz 

Called and 

5211. Chairman: May I say. Professor 
Schwartz, that we are very much in- 
debted to you for being wiUing to come 

and be questioned? Professor 

Schwartz '■ I am very grateful to you, Sir. 
for asking me to come. 

5212. As you know, our terms of refer- 
ence are limited; we are not asked to 
investigate the whole field of adminis- 
trative law. I think that members of the 
Committee w’ill probably want to ask 
you questions mainly on the second part 
of our terms of reference, because we 
are under the impression that an inter- 
change of views on the issues arising on 
the first part, the working and constitu- 
tion of tribunals, would not be so profit- 
able. In general the reason why tribunals 
exist is that specialised experience is 
thought to be important and that the 
decisions need to be made speedily and 
without hea\^ cost. I believe that, with 
the exception of the Special Commis- 
sioners of Income Tax, members of tri- 
bunals are members of the public selected 
for the job and not Government servants. 
Except in so far as they are appointed 
by the Minister of the Department from 
which the business arises, they are in- 
dependent in status. When we come to 
the second part of our terms of reference 
it seems to me that there is one broad 
difference in the way in which these 
problems of administrative procedure can 
be approached in the United States and 
the way in which they have to be 
approached here. If I have understood 
your views rightly, you feel that the 
decisions which are made in this field 
are satisfactory in proportion as the pro- 
cedures and methods by which they are 
arrived at can be judicialised. When we 
look at this part of the field as it func- 
tions in this country the point which we 
notice first is that these decisions are all 
taken by or on behalf of a Minister and 
are therefore subject to a political contpl 
which is capable of being directly applied 
because of the fact that the Minister is 
himself a member of the legislature. The 
other point is that in general we have to 
presume that where Parliament in its 
legislation has decided not to hive off 
to tribunals these decisions which arise 
from the objections raised by citizens 
but to leave them with the Minister, it 
is because either for political reasons or 
because of the nature of the subject 



Examined 

matter it has been impossible to formu- 
late rules or regulations which could be’ 
applied by the decider, that is, you are 
in the field of expediency rather than in 
the field where decisions can be reached 
by the application of rules. These points 
seem to me to constitute differences be- 
tween our situation here and the situa- 
tion for example of a major American 
agency, with its committee or commission 
at the head and its hearing officers in 
the field doing work in many ways com- 
parable to the inspectors, as they are 
labelled here, but with certain differences. 
To begin with, would you care to com- 
ment on the differences in procedures 
which may be made necessary by^ the 
constitutional difference of the position 
of the Minister in Parliament, as opposed 
to the head of the agency, whether an in- 
dividual or a commission. 1 would 

like to go into that question by touching 
upon the question of judicialisation of the 
administrative process. The tendency 
in my country is completely to judicialise. 
and I think if the trend continues— and 
one cannot say whether it will or not — 
the trend will be to set up specialised 
tribunals throughout the administration. 
As I point out in my memorandum the 
present trend is even in the direction of 
setting up a so-called administrative court 
to which would be entrusted many of 
these functions of particular agencies. I 
think the clear intention is to have this 
court eventually serve as a residuum as 
it were for all functions which could be 
taken out of the different departments, 
agencies, commissions and so on. I Rip 
very clear that such a degree of judiciali- 
sation is neither feasible nor desirable 
on this side of the Atlantic, but I think 
it might be worth while at least to con- 
sider whether or not you could usefuUy 
adopt and adapt certain of our solutions. 
Judicialisation of the administrative pro- 
cess particularly in this country, that is 
complete judicialisation — to equate 

natural justice and the insistence on the 
fundamentals of fair play, as our Court 
has called it, with judicial justice — ^is 
something which some would desire, 
many would not, and I am with the 
majority on this. But on the other hand 
I do not think we should overlook the 
fact that administrative justice is like the 
history of Maitland, the seamless web 
where all this is intertwined — ^law, policy,. 
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procedure, fair play and so on — and un- 
less you have the essentials or the rudi- 
ments of a judicial type procedure in a 
proceeding where you give the individual 
concerned the feeling, maybe the mis- 
taken feeling, that he is being dealt with 
in an adjudicatory way, you are leaving 
a great deal open. Of course there is 
this element of direct political responsi- 
bility and I should say that many 
people in this country believe that the 
whole concept of ministerial responsi- 
bility is inconsistent with anything like 
the American procedure. I feel that that 
view is wholly unsound. To my mind — 
and I speak of course with great diffi- 
dence on a subject in the law of this 
country, in which I am after all only 
an outsider, however close my connec- 
tions with English law may have been — 
the question is not one of constitutional 
law but one of policy or desirability. 
The inspector may or may not be given 
certain decision-making powers, but how 
do^ that interfere with the ultimate 
responsibility of the head of the Depart- 
ment and his responsibility to the legis- 
lature? You will note that under the 
American system as it is at present 
— not as some would have it go 
— the initial decision, as it is called 
when it is taken by the equivalent 
of the inspector, has no effect 
whatsoever legally. The term “ appeal 
to the head of the agency ” is inaccurate 
because an appellate procedure assumes 
limited review, whereas here there is no 
limit. Of course I think the tendency is 
— and anyone who has gone over our 
material will agree — ^to give weight to the 
decision of the examiner, as we call 
him. But naturally you, as head of the 
agency, wall give weight to the views of 
the expert below you wbo is dealing with 
these cases every day. You will hesitate 
before you disagree with him. However, 
the head of the agency has full review 
power on both law, fact and policy or, as 
the law expresses it, the powers of the 
head of the agency are equivalent to 
those which he would have if he were 
making the initial decision himself. In 
other words, as far as the position of 
the head is concerned he still has full 
power, and presumably the responsibility 
will also be his ; if he defers it will be 
the natural deference given to any man 
who has heard the evidence and in whom 
he has a certain degree of confidence. 



5213. The inspectors in this country 
who undertake enquiries normally, when 
they make their report, do not only give 
an account of the facts they find and the 
inferences they make from them, but 
they make recommendations. These 
recommendations are of course private, 
and that is another point, but do you 
think there is a difference other than a 
difference in words between the 
inspector’s recommendation and the 

examiner’s initial decision? 1 think 

we have to compare the situation in 
England today with the situation in my 
country before the law required or made 
possible an initial decision, because in 
the American system today there is not 
an initial decision in every case. It 
actually depends upon the agency con- 
cerned whether it will allow the examiner 
to have this power. In actual fact a 
number of very imi>ortant agencies have 
never given their examiners the power, 
so in such an agency under the law today 
you have something like the English 
practice, with the very important 
difference that under our law the recom- 
mendation must be made public. Before 
our Administrative Procedure Act, which 
provided for this initial decision pro- 
cedure, the examiner in at least the more 
important agencies was more than a 
mere monitor to keep good order at the 
hearing and to receive the evidence. In 
most of the agencies his decision was 
very much like the final decision of the 
agency. He would write the decision 
which he thought ought to be rendered, 
and then the usual practice was to show 
it to the parties. They then had the 
opportunity to file written exceptions, for 
example, pointing out that he had mis- 
construed the facts or that his conclusion 
was completely wrong either because of 
the law or because it was inconsistent 
with the policy which the agency had 
laid down. Then there almost always 
followed — although there was no legal 
right to it — oral argument on the 
exceptions to the examiner’s report. 
The situation was that very often the 
final decision even before our 1946 law 
would merely reaffirm the examiner’s 
reasoning. 

5214. Sir Geoffrey King : When these 
exceptions were taken and there was an 

oral hearing on them who took it? 

Ir would normally be before the head of 
the agency himself. 
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5215. Not the examiner? No, Sir. 

And I might say that the reason, of 
course, for there being no legal right to 
this hearing is that theoretically there 
could be one in every case, and the head 
of the agency, particularly if he were a 
Cabinet Minister, would be completely 
swamped. 

5216. Mr. Russell: Section S of the 
Administrative Procedure Act says that 
parties shall be afforded a reasonable 
opportunity to submit for the considera- 
tion of the ofEcers participating in such 
decisions various things, prior to each 
recommended, initial or tentative de- 
cision. That would not be ffie head of 
the agency, that would be the actual 

hearing officer, would it? It is 

intended to apply to both of them. 
Normally in these cases you have a 
hearing. Then, before the examiner 

acted under whatever power he might be 
given either to recommend a decision or 
to make a real initial decision, you 
would have the right to submit to him 
your suggestion as to what his findings 
and his decision should be, hoping that 
he would adopt your suggestion, at least 
in part. Then I think you would have 
the further right, after the examiner had 
acted, to submit again to the people who 
would ultimately decide, presumably the 
departmental head, the Cabinet Minister, 
the Co mmis sion if it is that kind of 
agency, and so on. You have a double 
right as I understand it. 

5217. Those are what you call the 

exceptions? ^Yes, you have the right 

to file any — -normally the lawyer will do 
it in the form of exceptions if there is 
something to except to. 

5218. And very often, you say, there 
would be an oral hearing on the validity 

of those exceptions? Yes, I think the 

common practice is to grant it. 

5219. Does that in any way tend to 

gum up the administrative works? 

Let me put it this way: when we use 
the term “hearing” we mean a full 
hearing with witnesses and evidence, 
documentary and oral. Here we use the 
term “ oral argument ”, and oral argu- 
ment means the right to come before 
whoever is going to decide, just as you 
come before an appellate court, except 
that your arguments are not limited to 
points of law and erroneous fact-finding 
in the sense of appellate review. It does 
not gum up the works for two reasons, 



first, with us much more than in this 
country the tradition of oral argument is 
different, there is always a power in the 
tribunal to cut argument short, and even 
in our highest courts the arguments are 
very short by English standards. When 
you allow it you allow it to a limited 
extent, a half-hour or an hour, whatever 
the case may be. Secondly, and much 
more important, is the fact that in our 
experience the rights which individuals, 
have are not insisted upon in every case. 
If they were to insist upon their full 
rights in every case, a dmin istration 

would become impossible, there is no 
doubt of this whatsoever, because some 
of our important agencies each render 
well over a million decisions each year.. 
If you had more than a very small per- 
centage of hearings in the ffist 
place and then appeals from the- 

initial decision and then the oral 

argument, these agencies would be 

SE>ending aU their time just hearing 
these cases and they would not be 
able to get any of their administra- 
tive tasks done. It does not happen in 
that way for various reasons, in part the 
question of expense, in part the fact that 
there is no point really at issue and 
therefore no point in going through the 
formality of a hearing. I have seen the 
figures in some agencies, and in none of 
them are full rights insisted upon in more 
than 5 per cent, of the cases. That is 
what makes the thing workable. We 
hope — and of course that is our whole 
purpose — ^that in every case where there 
is^ a real dispute or controversy the indi- 
vidual gets what he is entitled to. 

5220. Your reference to the limited 

oral argument of course reflects the nor- 
mal court procedure? Yes, we have 

the tradition of limited argument. 

5221. That is, you hand in a very full' 
written brief with the argument fully 

developed? ^As full as you can in 

these cases. 

5222. I wondered whether this would 
lead to interminable argument, but I 
suppose what you would do in that case, 
following the normal procedure, would 
be to put your argument in writing and' 
then be allowed to expand it for a 
quarter-of-an-hour or whatever it may 

be? Yes, that is it exactly, you put 

whatever you have in writing. It may 
not be much or it may be very elaborate ; 
some of our administrative proceedings, 
run to volumes. 
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5223. You used the phrase that the 
-tendency to judicialisation in the United 
States was something which was neither 
feasible nor desirable here. Why do you 

say not desirable? Because I think 

•the whole system in this country is dif- 
ferent in many ways. Our administrative 
law has developed in accordance with a 
.great deal of our public law and govern- 
mental institutions. We are I suppose 
today the most legalistic societv in the 
woi;ld, and it is not unnatural that we 
should cast administrative justice into 
the mould with which we are familiar. It 
is certainly not feasible in this country, 
nor is it desirable. I think a Committee 
like yours, which is kind enough and 
enlightened enough to want to go into 
the experience in other countries, should 
be very careful before it imports any 
part of another system as such. It has 
to be adapted to your own conditions. 
And we must remember the difference in 
administrative functions also. With us 
administrative power is used primarily to 
regulate. The social service element — 
pensions and the like— has become of 
tremendous importance in the past 25 
years, but of course it is still only a 
small part, and I do not think in this 
•country you could, even if you desired, 
legalise die administrative process to the 
extent that we have and to the extent 
which I think the majority of those inter- 
^ted in the American system, desire. 
You have got to remember one thing: 
;Some peo-ple have argued to the con- 
trary, but what has happened in my 
•country has not been foisted upon an 
unsuspecting public by the organised Bar. 
This I think is concurred in now by the 
-entire country, and I do not think it is 
possible that we could move back — or 
some people here might say forward — 
from the present system. 

5224. What is sauce for the gander is 

not necessarily sauce for the goose? 

Exactly. 

5225. I am putting your country first 
1 do not know which one we are. 

5226. Lord Justice Parker. Professor 
'Schwartz, may I just follow up some of 
the questions which Mr. Russell was put- 
ting to you about the taking of objec- 
tions or exceptions to the initial decision? 
May I take a very simple case: the 
examiner publishes his initial decision, the 
aggrieved citizen thinks that he has gone 
wrong on his facts and wants to enter a 
written objection or exception to a find- 
ing. Is there a time-limit in which he 



must do that? ^That de^nds entirely 

upon the rules of the particular agency. 
By decisions of the Supreme Court all 
our agencies have inherent power to 
regulate their own procedure. In accord- 
ance with that, every agency of any con- 
sequence which has any functions of that 
kind publishes rules of procedure which 
the lawyer, and the private citizen if he 
does not have a lawyer, can find very 
easily. The latter may not be able to 
understand them, but they are there. 
Normally these will tell you when you 
have to do it. I should be very surprised 
if there were any case where there was 
not a very short time-limit, ten, twenty 
or at most thirty days. 

5227. That is interesting from our 
point of view. Thirty days in general 

would be ample time? ^Yes, I think 

our normal limit is twenty to thirty days, 
but it varies from agency to agency. I 
should say there has been a strong move- 
ment in the United States to have what 
are called uniform rules of procedure, 
to standardise things of this type, but 
thus far it has got nowhere, and there is 
no real attempt at the moment to get 
anything like this through the Congress. 

5228. Then, following up that illus- 
tration a stage further, the written objec- 
tion is put in and it may be the objector 
wants an oral hearing. I suppose, that 
being merely an objection to a fact, that 
the oral hearing would be conducted by 

the examiner? ^No, he would never 

conduct the hearing on an objection to 
something which he has done ; that 
wo-uld be wholly inconsistent with our 
policy. 

5229. I do not follow myself at the 
moment how the agency could decide a 
matter of fact as to which evidence had 

been given before the examiner? 

They would decide on the basis of the 
published record. You have to under- 
stand that in all these cases there is a 
printed transcript of the testimony, and 
the objector wiE say: “Now the 

examiner found such and such A very 
common type of case is an unfair labour 
practice proceeding. The question may 
well be : “ Did the employer discharge 
this man because of his union activity or 
did he discharge him, as he claims, be- 
cause he was an inefficient worker?”. 
In the first case it would be against the 
law, in the second case the employer 
has an absolute right. The objector 
say: “The examiner found that he was 
discharged because he made a speech in 
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favour of the union on such and such 
a date and so on, and the objector will 
say: “This is contrary to the evidence 
of witnesses A, B, and C on page such 
and such. Obviously these witnesses 
were in the majority, they were impar- 
tial ; the only witness who testified the 
other way was an officer of the union 
who had a real interest in the proceed- 
ings”, and so on. You would try to 
persuade the head that the examiner 
made a mistake. The real problem, and 
that is why you have the present tendency 
further to judicialise and make of the 
examiner, as he may be made in the next 
ten years, a trial judge, is how can the 
agency heads who have never seen and 
heard the witnesses choose between 
them? And of course I should say that, 
although the law gives the agency a 
complete appellate authority, as a prac- 
tical man the head of the agency will 
follow the examiner in probably at least 
95 per cent, of the cases, because he 
feels the inadequacy also. 

5230. If the head of the agency up- 
holds the examiner and says that his 
finding is correct, there is an end of_ it, 
but supposing he comes to the conclusion 
that a particular finding of facts was 
wrong, does it then go back to the ex- 
aminer for him to revise his decision? 

the theory here is something 

like it is in this country ; the final 
decision is the responsibility of the man 
or men at the head. The law says they 
have the power upon review of the ex- 
aminer which they would have if they 
were making the decision themselves in 
the first instance. So they make the 
new decision, although their decision will 
indicate, of course, that they have dis- 
agreed with the examiner and they will 
also have to tell why. 

5231. In your memorandum you refer 

to the case of Errington v. Minister of 
Health, and you say : “ No such officer 
is to ‘ consult any person or party upon 
any fact in issue except upon notice and 
opportunity for all parties to parti- 
cipate’”. ^Yes. that is from the 

Administrative Procedure Act. 

5232. That bites on the examiner him- 
self, I suppose? ^Yes, definitely. 

Under the law, once he is there in the 
case he is not to consult with anyone 
on the facts. There was also an 
intentional omission of the law. because 
the theory is that he is supposed to be 
able to consult the experts in the 
department. 



5233. That is exactly what I was. 
coming to. Suppose the examiner,, 
having heard the evidence, decides that 
before he gives his initial decision he 
must have some expert evidence, let us 
say from an engineer or a drainage ex- 
pert, what is the mechanism? Does he. 
write to the parties and say: “I am 
going to ask this man to come before 
me and you may cross-examine him? ”, 
or does he say : “ I am going to get a 
memorandum in writing and send it -to 
the parties and get their comments”? 

How does it work in practice? ^In. 

practice it would not work that way at 
all. It would be the responsibility of the 
department or agency to come forward 
with the expert evidence which may be' 
necessary to prove their case, and the 
private individual would come forward 
on the other side with his witnesses. I 
think it would be extremely unlikely, 
although I see no reason why an ex- 
aminer would not have the power, for 
him to call for witnesses on his own. It 
has happened in some cases. In one 
particular case a Federal court reversed 
the agency on the ^ound that the ex- 
aminer took too active a part, saying it 
was not his job. Up to a point he could' 
develop the inadequacies, things that 
were inadequate, but he cannot become 
an active participant and take over the 
case for the department or agency. 
Again, if I may interpose, you have got 
to remember that the tradition with us 
in the courts is very different. Our 
courts are much more passive than yours. 
An American is always surprised when 
he sits in the law courts here and sees 
the judge actively playing a part in the 
case. In theory our courts have the same 
power, but they rarely exercise it, and' 
when they do you get all sorts of 
criticism. A lot of Americans, including 
myself, feel we go too. far in that 
respect. 

Lord Justice Parker-. We have gone 
perhaps too far the other way. 

5234. Chairman-. May I be clear 
where we are on this? Suppose we- 
are thinking of the commission which 
regulates the railways, and suppose that 
there is a hearing and that after the hear- 
ing the examiner is in real doubt about 
the evaluation of expert evidence which 
has been adduced by the parties and feels 
that the point at issue so to speak is one 
of expertise. I did not quite follow, 
from what you said to Lord Justice- 
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Parker, whether the examiner if he felt 
in real need would be entitled to enquire 
within the agency for an expert view 
■other than the experts’ views which had 
been given in evidence before him at the 
hearing itself? ^Presumably the ex- 

perts who have testified are the best the 
agency have, and presumably they should 
have been the people who came forward. 
If they have not done so, unless it is pure 
fact — and of course the big difficulty 
here is that there is no line and it is up 
to these men themselves to interpret it 
— they can continue to avail themselves 
of the resources of the department or 
agency. 

5235. They can? Consult the 

engineering staff, the legal staff, and so 
on, but I think they do interpret this 
rather narrowly as to what is fact. 

5236. Lord Justice Parker ; May I now 
go on to the subject of judicial control? 
I am assuming at the moment that like 
you we feel as at present advised that 
judicial control ought to remain with the 
ordinary courts of law, unlike the French 
system. I just want to follow through 
the scope of the review by the courts, 
divided according to our terms of refer- 
ence. So far as tribunals are concerned, 
there is in your country an appeal to the 
courts on points of law and there is an 
appeal on jurisdiction, including juris- 
dictional fact. Is there, apart from that, 

any appeal on fact? Yes, but I think 

to some extent the summary you have 
just given is no longer accurate. It 
would have been some years ago, but I 
think the division with us is law and 
fact, and if it is a question of fact, 
regardless of whether or not the fact is 
jurisdictional, it will be treated as a find- 
ing of fact for purposes of review. 

5237. Chairman : Meaning that it is 

excluded from review? ^No, not ex- 

cluded — I have to continue with this. 
But you see they are treated alike. I am 
giving the present law without any ex- 
pression of opinion as to whether the 
present trend is desirable. Now, if a 
question of law is involved, you have 
full review. The judge in every case, if 
■fie feels that the question at issue is one 
of law, can determine the rightness, the 
correctness of the administrative finding 
on his own independent judgment. In 
“theory he starts with a blank page, can 
•completely disregard the agency, come 
to his decision on the legal issue, deter- 
mine whether that squares with the ad- 



ministrative finding and affirm or 
reverse. Actually of course the courts do 
not exercise their power in that way. 
They start with the administrative find- 
ing of law and give it a certain amount 
of weight, but the theory is at any rate 
that where law is concerned there is full 
reviewing power. On the other hand, 
where a finding of fact is involved our 
courts have reviewing power and a 
broader power than the courts in this 
country. They can look into the 
evidentiary basis of a finding of fact, 
but here there is a basic difference as 
compared with a finding of law. Where 
a finding of law is concerned the judge 
determines the rightness or correctness 
on his own independent judgment. 
Where facts are involved on the other 
hand the court determines only the 
reasonableness. I think that is the best 
way to explain the difference ; rightness 
as compared with reasonableness. If the 
finding of the agency is reasonable in 
the light of all the evidence that they 
had, the judge must uphold it, even if 
he would not have made the same find- 
ing on the same evidence. 

5238. Lord Justice Parker \ Does that 
differ really from our system here where 
we are entitled to look at the facte to 
see if a reasonable tribunal could on the 
evidence have come to that decision of 

fact? ^To the extent that you do that, 

I would say they are similar, but a great 
many people and writers in this country 
have denied the power of the courts in 
most cases to go into the facts. I feel 
that your courts do have the power at 
least to look into the question, because 
the whole concept of review . is based 
upon ultra vires, and a finding without 
evidence, a finding which is whoUy un- 
reasonable, is, to my mind, one which 
the tribunal or agency was given no 
power to make. 

5239. I think myself that is the 
position in this country today, and in 
that event there would be no difference. 

^Then we are closer together than 

a lot of people realise. 

5240. Now what about facts that go 

to jurisdiction? 'The tendency in my 

country has been to treat those as ordin- 
ary findings of fact. There was a very 
famous case 24 years ago in which the 
Supreme Court adopted the same view as 
in some of your cases, that if the fact 
goes to jurisdiction there must be a fuiU 
review, but since that time that view 
has been all but abandoned. 
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5241. So that in that respect your re- 
view is narrower than in this coimtry? 

Assuming that you get the review of 

fact in all these cases to the extent 
you say, I would agree on that point, 
yes. 

5242. Then so far as merit is con- 
cerned, the court is quite unconcerned? 

The court is unconcerned with the 

merits except to the extent that it ensures 
that the decision shall not pass a cer- 
tain line, the line of arbitrariness. 

5243. Is that what you refer to as 

abuse of power? Yes, abuse of 

power, where there is a finding without 
substantial evidence. We have a lot of 
ways of expressing this. The way I have 
been doing it this morning is really a 
shorthand summary, and it may not be 
entirely accurate in every case, but I do 
think it presents the picture. The reason- 
ableness of the decision is what is in- 
volved, unless a pure issue of law Ls 
there. And, of course, you have got 
to remember one of the things that has 
given us so much trouble, and, I under- 
stand, has also given trouble here, is 
the division, when do you have an issue 
of pure law. In this impure world law 
comes to us pure in no more cases than 
many other things. Law is mixed with 
fact, it is not in a vacuum, and our courts 
have tended to be narrow on that ques- 
tion and have tended to say: “ When the 
law mixes in with the facts we are going 
to treat it more like fact That is one 
of the big controversies back home now. 

5244. I am always a little puzzled by 

this abuse of power. Is it more than 
this, that on the evidence given the 
tribunal could not have come to the de- 
cision they have come to? ^If they 

were reasonable. 

5245. In other words, it is a perverse 

decision? ^Perverse may be a little 

too strong. Of course, abuse of power 
with us is unlike the concept they have 
in France, where they use a similar term. 
Ours is much closer to what you have 
here, ta^ng into account improper 
motives, improper things, matters that 
should not have been considered. 

5246. But unless you put it that way 
round, unless you say there is no power 
to interfere, unless the finding is such 
that no reasonable hibunal could have 
come to that decision, and you test it 
merely by reasonableness, then you are 
substituting really the decision of the 
court for the decision of the tribunal? 



^Exactly, that is the danger. I should 

say, if I may interpose parenthetically, 
that that is the present position, although 
the trend is here too to assimilate the 
review of the administrative decision to 
review of a trial court decision. In fact 
the most recent proposal, which wfil be 
introduced into Congress in January, is 
to use similar language. With us a 
Federal court can reverse the trial court s 
finding of fact if it is clearly erroneous, 
and there is an attempt to use that lan- 
guage in the Administrative Procedure 
Act for the review of an administrative 
agency finding. 

5247. In one of your books(^) you 

refer to a case of a commission from 
whom an appeal lay to a commercial 
court, and as time went on the commer- 
cial court itself acquired a certain expert 
knowledge on the matter and tended to 
substitute its decision for the initial de- 
cision? ^Yes, that was one really signi- 

ficant example of an attempt to have 
a specialised administrative court of re- 
view. This was an ordinary Federal 
court, called the commerce court, vested 
with the same powers as our courts of 
appeal — ^which are the intermediate apel- 
late courts in our system — ^to review 
action of our largest administrative 
agency, the Interstate Commerce Com- 
mission. This court tended to feel that 
it was as expert as the commission be- 
cause it was also working with these 
cases every day and it did in fact tend 
to supersede the commissiou. 

5248. May I now go on to the second 
part of our terms of reference and con- 
sider judicial review in connection with 
procedures where there has been an en- 
quiry. As I understand it, the courts can 
decide whether a particular action was 
intra or ultra vires. They can also go 
into the question whether the proper 
procedure has been followed, and quash 
the decision if it has not. What I was 
interested in is whether there is any 
other scope for review in that sort of 

procedure? -In my country there is. 

In my country the scope of review is 
exactly the same whether the decision 
reviewed is that of a tribunal or that 
of a Cabinet Minister after a public 
hearing. 

5249. That is what I do not follow. 
Supposing it is a case of acquiring land 

for public purposes? ^You see, with 

us that case could not arise. This power, 

F) Schwartz, Bernard. French Administra~ 
five Law and the Common Law World, p. 322. 
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which is so controversial in this country, 
is not an administrative power with us. 
In a land case you can, if you wish, get 
a judicial trial. The courts will deter- 
mine in these cases of what we call con- 
demnation or eminent domain. Where 
land is acquired for a public purpose 
there is a full judicial proceeding, par- 
ticularly on the question of compensa- 
tion, and I suppose the reason why this 
has never been controversial with us 
really is that the courts have ensured that 
the compensation is adequate, and if 
that occurs of course the landowner does 
not care. Except for the rare case, he 
has no particular attachment to the piece 
of land except for the value it repre- 
sents. On the other hand I think one 
thing should be made clear which a lot 
of people on both sides of the Atlantic 
do not realise, and that is that most of 
our tribunals are not tribunals in your 
sense. They are independent bodies, 
usually of tribunal form in that they are 
headed by a group of men, three, five, 
going up to eleven, and they are vested 
with adjudicatory authority. Thus far 
the situation is the same, but their powers 
are not limited to hearing and deciding 
cases, they are vested with a great 
many functions which in this country 
would be considered appropriate to a 
Department of Government and would 
not be given to an independent body, 
particularly one which .is a tribunal in 
form. Thus a great administrative 
tribunal like the Interstate Commerce 
Commission, which controls and regu- 
lates most forms of surface transporta- 
tion in the United States, is vested with 
significant powers of delegated legisla- 
tion ; it administers the law, it has police 
authority, and then it is also a tribunal. 
In some ways that is why we have never 
made the differentiation between 
tribunals and the ordinary departments, 
because the powers of the tribunals 
approximate to those of the departments. 

5250. Mr. Pritchard: You said a short 
time ago that the administrative power is 
used mainly to regulate. I was most 
interested in what you have just been 
telling us about the acquisition of land. 
As I understand it, the compensation is 
regarded as adequate and .there is very 
rarely any dispute between the agency 
and the landowner as to whether or not 
the land should be taken. Is that the 

position? 1 think that oversimplifies 

it. If the compensation offered is not 
considered adequate the individual will 



get a full trial in the courts on that issue, 
and normally the courts will ensure that 
the compensation is fair. In fact there 
may even be a bias in the courts against 
under-valuing private property. 

5251. A good many of our difficulties 
would be overcome if landowners were 
always satisfied with the compensation 
which they received, but they are not. 
Then is there anything in the United 
States which compares with the adminis- 
trative procedure here relating to land? 

^The only powers which would be 

similar would be powers relating to the 
use of land ; for example, farmland, is 
very stringently controlled with us now. 
There would not be cases equivalent to 
your taking over land compulsorily in 
the way which has caused so much 
controversy here. 

5252. Chairman : Would you just very 
briefly describe what happens when you 
decide to drive one of your new high- 
ways through a couple of states? 
Suppose you are driving a highway from 
Pittsburgh to Chicago or something of 
that sort, I have the impression. — which 
may be totally wrong — that the agency 
or agencies concerned get to work and 
decide on the route of the highway, they 
then notify the landowners along it and 
tell them what is coming to them, and 
if the landowner is dissatisfied, for ex- 
ample with the compensation offered, 
then he can take the matter to the court? 

^Yes, that is exactly it ; they will 

determine the route. 

5253. With us there is, I think, this 
difference, is there not, .that the hearing 
or enquiry comes before the final deter- 
mination of the head of the agency. 
Minister, call him what you will, where- 
as with you, as I understand it, the final 
administrative determination is taken and 
enforced subject to appeal in the courts? 

Yes, I think that is a fair statement, 

and although the courts have the power 
— they never, almost never, exercise it — 
to reverse the administration on the need 
for acquiring a particular property. 
They have the authority to take it for a 
public purpose, and the primary re- 
sponsibility for determining what a 
public purpose is is with the adminis- 
trator. But there will be full review, 
complete review, on the element of com- 
pensation. The private landowner has a 
right to come in and prove the value of 
his land, and it is up to the department 
concerned to come in and say : “ No, he 
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is erroneous in his figures, and this is the 
reason.” 

5254. Putting it in very lay language, 
I had the impression that in the United 
States the goings on were, if you like, 
a little more ruthless — anyhow less con- 
troversial — on the literal taking of land. 
The federal Government or the state do 
it, but they allow much more liberty in 
controversy over the price to be paid for 

the land taken? Is that not really the 

controversial element? If the landowner 
knew he was going to get full compensa- 
tion at present value would he rea% dis- 
pute it? Normally he would welcome 
the opportunity to sell at full value. 

5255. Mr. Pritchard If water is 
wanted for a public supply and if it 
should be proposed that water should be 
abstracted from a river, then there may 
be, may there not, dispute between the 
person who wants to take the water to 
give the public supply and those who 
use the river for other purposes, naviga- 
tion or fishing or whatever it may be. 
Who would initiate the proposal to take 

the water from the river? ^With us 

it would be complicated because of the 
fact that we are a Federal system. Most 
situations of that kind would be at the 
state or local level, and it would be up 
to the relevant authority in the particu- 
lar state as to the initiation of this. 
Actually, the proceedings would be 
somethkig like what we have been talk- 
ing about, because the taking of water 
which, let us say, the law decides the 
owner has a right to, would presumably 
diminish the value of his land to a 
certain extent. The question would 
therefore be the taking of his property 
and he would have a right to be fully 
compensated with a judicial proceeding 
to determine ultimately, if he was not 
satisfied, what he was entitled to. 

5256. You do not often get a dispute 
as to whether water should be taken or 

how much? ^Not on those issues, but 

I think the basis of all your disputes is 
really, is it not, the question of com- 
pensation? If compensation were 
adequate nobody would really care if 
his property were taken. There are, of 
course, some exceptions ; some people 
want this particular homestead, or what- 
ever it is, but they are in a small 
minority. 

5257. May I ask you about the pro- 

posal for an Office of Federal Adminis- 
trative Procedure? Since I have 



written this, one development or perhaps 
one and a half developments have 
occurred, as you will see when I explain. 
When I was in Washington last May 
and June I was told that in the Depart- 
ment of Justice, which is the big legal 
department of our Federal Government, 
they were about to set up such an office. 
It has not yet happened, unless it has 
happened since I left, but I think it is 
reasonable to assume that in the near 
future such an office will be set up. In 
addition there has been a strong move- 
ment, sponsored by the American Bar 
Association, to set up a standing com- 
mittee or committees for administrative 
procedure in either one or both Houses 
of Congress as a counterpart within the 
legislature. We had hearings in the 
House of Representatives last May, 
which I attended. 

5258. Chairman-. May I ask one ques- 

tion? When you say “committee or 
committees ”, you mean a standing com- 
mittee of members? ^Yes. The feel- 

ing is that this subject is so important 
that, whilst an office of administrative 
procedure in the executive is a step in 
the right direction, it is too important 
to be left to the administrators alone. 
They want a standing committee of 
members with substantial investigatory 
powers to scrutinise this subject in the 
various departments and agencies. 

5259. Mr. Pritchard'. That is most in- 
teresting. Would their function be 
something like the function at the 

moment of our Committee? think, 

primarily, yes, but that is a question 
over which there is some dispute. A 
great many people are not satisfied with 
the idea of an organ of the Department 
of Justice vested only with advisory 
powers. They would like to set up an 
organ independent of the administra- 
tion, and vested with powers of dele- 
gated legislation ; with powers to lay 
down, for example, procedural rules 
which would apply to whatever adminis- 
trative organ they thought the rule 
should be applied to. 

5260. Chairman-. What sort of people 

have that preference? ^Primarily 

articulate voices in this direction have 
come to some extent from the American 
Bar Association, but not entirely. Let 
me put it this way. There was a com- 
mittee appointed in 1954 by the Presi- 
dent directly, called the President’s Con- 
ference on Administrative Procedure, 
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and that was composed of administrators, 
judges and lawyers from the outside ; 
because with us, as you may know, 
all these committe’es on administrative 
law are made up entirely of members of 
the legal profession, either within or out- 
side the Government. They set up 
various sub-committees to deal with 
these issues and there was very great 
controversy. They (the majority were 
civil servants) came out against the 
independent office but by a very 
close vote, and the leading member 
in favour of it happened to be 
the general counsel of one of the 
agencies. Actually this body wibich is 
probably going to be set up in the near 
future — if they have not set it up within 
the last week or two — is going to have 
only the sort of power you have, that 
is to investigate and advise. No doubt 
they will try to work out so.me liaison, 
some relationship, so that they could 
advise confidentially about certain 
things, but presumably their only sanc- 
tion will be public reports if their advice 
is not adhered to. 

5261. But it will essentially be a politi- 
cal control in our language? ^Yes, but 

it would be a control within the execu- 
tive, within the Department of Justice. 

5262. Mr. Pitchard: K you have a 
committee within the legislature would 
there be difficulty in finding members 

with the time to spend on it? That is 

our big problem where committees are 
concerned, but there is a very strong 
tradition with us that the day-to-day 
work is done by the staff. Under a law 
which the Congress itself passed in 1946, 
there is quite adequate provision for staff 
for all the standing committees, in fact 
provision which, though some of us 
criticise it, would I think in this coun- 
try be considered very generous, if not 
over-generous. Each committee will 
have an active staff headed by a general 
counsel, as we usually call him. He is 
not the same as a counsel in one of our 
corporations or Government depart- 
ments, but is really the executive direc- 
tor of the committee. 

5263. The memibers would have to 

devote quite a lot of time to this? 

Yes, but in our Congress committee 
assignments take up most of the mem- 
bers’ time. Each House of Congress 
functions entirely through committees. 
There is no distinction between Govern- 
ment and other business, no way to sieve 



legislation through the government’s con- 
trol. The only way Congress can func- 
tion is through committees ; otherwise 
there would be more chaos than a lot 
of people think there is anyway. 

5264. Mr. Johnston ; May I deal with 
the case where the objection to compul- 
sory acquisition does not arise from the 
objection to the compensation offered, 
but from the attachment of a person to 
his homestead. What happens there? 

■! am afraid that in the practical 

case the sentimental attachment he might 
have will have to be transferred to a 
new homestead, because the basic prin- 
ciple is that the Government has the 
right to take property for a public pur- 
pose, and it is only in the case which 
is so utterly arbitrary — I mean, that, 
for example, they want to acquire this 
mansion, let us say, for the recreation 
of a cabinet minister — that the court 
will intervene. 

5265. And there is no question of an 

enquiry into the reasonableness or un- 
reasonableness of acquiring the pro- 
perty? Not before, as I understand it. 

You bring your action in the court to 
stop them and the court will give all the 
conclusive weight in this field to the de- 
cision of the administrator on the ques- 
tion as to whether this is nec^sary. 

5266. As you have probably seen, there 
has been a matter of some controversy 
here recently concerning the proposal 
that a road should be driven through a 
certain part of Oxford. Could that arise 
as a public question for enquiry in the 

United States? 'It would only arise 

as a matter of grace within the adminis- 
tration. What would happen is that the 
individual concerned would seek to get 
the courts to restrain the department 
from going ahead. And, again, he has 
a really impossible burden in this kind 
of case when it is really a question of 
choice. 

5267. You say he would have to go to 

the courts. On what grounds? He 

will bring his action to restrain them 
from acting, on the ground that this is 
not a proper public purpose. That is the 
test and in practice it is almost impos- 
sible to convince the court. 

5268. Sir Geoffrey King: You have 
described a fairly elaborate code of rules 
which bind the examiner, and you have 
explained that he none the less has a 
certain amount of elasticity about whom 
he consults. So far as I can see, when 
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objections are taken to the examiner's 
•findings, there is actually nothing laid 
down to guide the agency in their appeal, 
review, or call it what you like. Is that 

right? Yes ; that is in fact the very 

purpose of the Act here. The feeling is 
— as I think it is strongly the feeling in 
this country — that this is the responsi- 
bility of the Minister or the Commis- 
sioner or whoever is at the head, and 
you cannot restrain them in the way an 
appellate court is restrained in review- 
ing findings below. The Minister — be- 
cause a great many of these decisions 
with us are made in the name of cabinet 
secretaries or ministers — must have the 
complete powers which he would have 
if he were making the decision in the 
‘first instance. 

5269. May I put it this way? The 
chairman put to you the case where 
the examiner was in a real doubt about 
the value of conflicting evidence. Now 
when the agency comes to decide on 
objections I take it that the head of the 
agency can consult whom he likes 
within his discretion? Would his de- 
cision ever be rejected by the court be- 
cause he had consulted behind the backs 

of the parties? ^The examiner cannot 

consult on questions of fact. Everything 
that is outside the realm of fact the 
examiner can consult on. The agency 
head, on the other hand, can utilise the 
assistance of others in the department 
oh both fact and law in reaching his 
decision. In fact everyone knows with 
ns, as they know here, that that is done 
to some extent. In fact, there is prob- 
ably, in all but the very rare cases, 
almost complete delegation of the de- 
ciding power to someone just under the 
head, because the head could not have 
the time to decide, even if he were an 
expert. But the difficult question is how 
far you go. If the agency head consults 
those in the staff on the particular case 
I think it will be very difficult for a 
court to set him aside on that ground 
alone because there is no restraint in the 
Act. The Act’s provision is expressly 
limited to the examiner. On the other 
hand if he does go outside the staff which 
advises him and consults witnesses and 
that sort of thing, if it is known then pre- 
sumably the court will intervene. That 
is one of our difficult problems, if I may 
say so, and there is a strong movement 
to limit the agency head with regard 
to the people he can consult, but under 
the present law there is no limit. 



5270. Chairman : What about consult- 
ing other agencies or departments of 

State? ^There is no law on that. I 

think we know that such consultation 
goes on. 

5271. As it does here? ^Yes, but the 

courts would find it hard, under the 
present law, to deal with such a case, I 
think. You see, the basic principle is 
that a private party has the right to have 
his case based only on public materials 
he can know of and has a right to contro- 
vert. On the other hand, under the pre- 
sent law it is very clear that the ultimate 
deciding people have a full right to 
consult those who would be able to aid 
them, and where the court would draw 
the line in the kind of case you mention 
I do not know. 

5272. Lord Linlithgow. When we 

have asked witnesses about the possi- 
bility of having independent inspectors — 
that is, inspectors like your examiners — 
it has sometimes been suggested to us 
that it would not work because of the 
number of occasions on which questions 
of policy arise. If the examiner, or, as 
we call him, the inspector, is independent 
of the department he will not be so 
versed with the policy that the depart- 
ment is going to carry out as he would 
be if he were a member of the depart- 
ment. On those grounds a number of 
people have stated that they would not 
agree that it would be a good thing to 
have independent inspectors. Do you 
feel there is any substance in that argu- 
ment? should hesitate before 

accepting it. In the first place inde- 
pendence on the part of the examiners 
does not mean that they have to work 
in a vacuum. They work within the 
agency. They work within the agency’s 
headquarters. They deal with the agency 
people, and they know soon enough what 
the policy of the agency is. I think there 
are really two answers. One is the fact 
that if the examiners err in policy 
decisions they can be reversed completely 
by the agency head. Certainly that will 
ensure uniformity of policy. Secondly, 
the fact that the conflict is not as great 
as people indicate is shown by actual 
experience under our law. In the cases 
where we have statistics we find that in 
a very small percentage of cases is the 
examiner reversed, and I think if the 
present situation continues the actual 
tendency will be, regardless of what the 
law says, to make the examiner an ad- 
ministrative trial judge with fewer and 
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fewer appeals to the agency head and in 
fewer of those appeals will the agency 
heads reverse the examiner. If this claim 
were valid would it not follow that the 
examiners would have to be reversed in 
many more cases than they are being 
with US? 

5273. Yes, I would agree, but equally 
are you saying that the independence of 
the examiner is more formal than it is 

actual? ^Put it this way. There is not 

a complete split. He works with the 
agency, he knows their policies, and he 
will tend to some extent, I suppose, to 
model his decisions in accordance with 
the agency policies because, just as is the 
case with a judge in the courts, he does 
not want to be reversed all the time. 

5274. You would attach great im- 
portance to what looks to be rather a 
formal independence of the examiner? 

Tremendous importance, because 

with us a number of these men since the 
Act have developed into independent 
people. Of course, as I have indicated 
to you, the trend goes still further with 
us and cuts down to some extent the 
agency review. At the present time it is 
formal independence but it is inde- 
pendence on the matters that count — 
appointment, remuneration, security of 
tenure. If he has independence on 
those matters he need not be merely a 
departmental tool, although, on the other 
hand, as a reasonable man he is going 
to work with the agency. 

5275. Sir Geoffrey King: Am I right 
in thinking that the average worker in 
an agency does not possess the security 
of tenure that an average civil servant 
possesses in this country, that is he is 
very much more under the direct control 
of the agency for hiring and firing than 

the civil servant here?-^ do not think 

that is true of the average civil servant 
at the lower levels. Of course, you have 
got to remember that with us the 
executive control reaches much further 
down. When the administration changes 
quite a few people lose their positions, 
but the average civil servant, with some 
exceptions, is very well protected under 
our law. The examiner is not the average 
civil servant. Under the law before the 
1946 Act he was appointed and held 
office at the discretion of the particular 
agency. What has happened is, that the 
Administrative Procedure Act has really 
given the status of civil servant to the 
examiner. The next step, if we go that 



far, is to give him more security than 
the ordinary civil servant by approach- 
ing his status to that of a judge and 
giving him what amounts to life Tenure. 

5276. Lord Linlithgow : How does 
the examiner avoid getting bogged down 
in dealing with those matters which are 
partly policy and are partly fact? What 
is there to prevent continual arguments 

on policy? ^The examiner’s power 

under the Act tends to approach the 
power of a trial judge in keeping order 
at the trial, and he can stop argument if 
he feels it does not add anything. Then 
the private party in our system has the 
right, in seeking review of the case, to 
say that he was denied the right to intro- 
duce relevant evidence or make relevant 
arguments. Again, I think the review 
in court will tend to support what the 
examiner did, just as if a judge had cut 
off arguments. 

5277. So there is no reason to be 
frightened of policy being allowed to be 
a controversial point in a hearing of this 

sort? Not if you allow the head, 

whoever he may be, or the ultimate de- 
cider, to reverse the decision for what- 
ever reason he wishes. 

5278. Major Morrison: Professor 

Schwartz, I was very interested in your 
reply to Mr. Johnston about the com- 
pulsory purchase of land, in which you 
said that the question of compensation 
was what counted in your country and 
that sentiment in any way did not. May 
I, without being impertinent, put a 
hypothetical question to you? Suppose 
in the national interest of your country 
and the domestic interest of the particu- 
lar State it was proposed to drive an 
arterial road straight through the home 
of the late President Roosevelt, would 
not sentiment come in at all? — Of 
course it would come in, but it would 
be a policy decision for the road- 
building authority. 

5279. There are exceptions where sen- 
timent might be considered? do 

not say it is not considered ; I think 
it is considered a great deal. We have 
had a lot of difficulty in my city. New 
York, concerning new buildings and 
areas which are said to have historic 
interest. Some of the old buildings in 
the city have become run down and also 
can only house a few people, whereas 
the need is for large apartment houses. 
On this there is tremendous controversy 
and in a number of cases the authoriti^ 
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have had to back down. We have had 
a big ccHitroversy where I live about 
building a road through a park where 
children play. It has not been built 
yet though the authority concerned have 
been talking about it for many years. 
The public outcry is too great. But 
these are not legal questions. 

5280. But sentiment does play a great 

part? Yes : I do not want to give 

the impression that we are not senti- 
mental. 

5281. One hears stories in this country 
of public authorities compulsorily pur- 
chasing land for a road or the like and 
then selling the bits they do not want 
at a considerably higher price than pos- 
sibly the value in the first instance. Does 

this happen in the United States? 

I do not know of any case, but legal 
questions are not involved and I would 
not necessarily hear of it. 

5282. Mr. Pritcfiard-. If there is great 
controversy about the road being driven 
through a neighbourhood where you live, 
where does this controversy take place? 

At every level it can take place — 

public meetings, the newspapers, even on 
the radio. The particular area is Wash- 
ington Square in New York City. It is 
one of the older areas in the City, and 
whenever anything is going to be done 
down there there is a tremendous outcry 
frwn everycme, and this has a great 
weight. 

5283. The issue never came before an 

examiner? ^No. 

5284. Mr. Johnston: Am I right in 
thinking that under your system the 
question whether a road should follow 
route A or route B is not a matter which 
is ever the subject of a public enquiry? 

^No. The statutes do not provide 

that the agency must hold a public en- 
quiry in the sense in which your laws 
provide. The agency decides, and most 
of their dealings with the people will 
be informal here. 

5285. So that any appeal to sentiment 

or tradition wUl be a matter for the pub- 
lic press, public agitation? ^Yes. 

^^en I was saying sentiment will not 
matter I was thinking of the individual 
who may be attached to a place for 
reasons of no historic or public interest 
— ^perhaps because it has been in his 
family for a few generations. But in 
the other case there will be plenty of 
outcry. 



5286. But in the public press and not 

at a public enquiry? Yes. 

5287. Mr. Russell: It will have some 

eg^t? It will have a great deal of 

effect. They have been talking about 
this road I was telling about for a 
long time, but they have not done any- 
thing yet. Of course, there is much more 
opportunity for protest. If the questicm 
has a certain amount of appeal you can 
always get some prominent person on 
our wireless or television to take up the 
case, because it is a very good way to 
promote themselves if they take up a 
problem which the public is interested 
in. 

5288. You were making the point, Pro- 
fessor, that substantially in the case of 
compulsory acquisition of land the dis- 
pute, if there ever was a dispute, was 
about the amount of money that has been 
paid for it. Now, we have, under our 
town planning legislation a great many 
appeals to the Minister against refusals 
to allow a man to develop a piece of 
land, his own land, in a particular way, 
in circumstances which do not neces- 
sarily involve the ascertainment of an 
amount of compensation. Does your 
town planning legislation, or any State 
town planning legislation, provide for 

anything of that kind? Yes. We have, 

and have had now for the better part of 
a century, the so-called zoning laws. In 
most areas that are built up to any extent 
you have locally appointed boards called 
Zoning Boards and there are very often 
Zoning Appeal Boards in the area. These 
zoning authorities divide up the different 
towns and cities into various zones and 
say: — ^“This must be a residential area. 
This must be part residential, part shops. 
This must be part residential and part 
industrial. This must be entirely indus- 
trial,” and so on. And you do get the 
question where an individual for one 
reason or another wishes to use his pro- 
perty in a way not permitted by the par- 
ticular zoning board. In those cases he 
has a right to a hearing. 

5289. Before whom? Before the 

local zoning authority; and. in these 
cases, as I understand it, the authority 
sits itself. This is a level of govern- 
ment which is very close to those 
governed. 

5290. Supposing they say : “ We are not 

going to give permission ”, is there any 
right of appeal or right to go further 
there? ^Yes, -then you come into the 
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courts but the question will be one of 
reasonableness. And the courts do exer- 
cise a rather strong control as a prac- 
tical matter, because you have in this 
type of proceeding a grave danger of 
arbitrary action. Many of the members 
of the authority will not have any real 
legal training and there is a great deal 
of room for personal elements to enter 
in, of course. We have had some very 
important cases in my State in one of 
which the highest court of the State 
recently set aside zoning action which 
involv^ an application by certain 
religious faiths to build a church and a 
synagogue. The intention, though not 
exiwressed overtly, to keep a religious 
group out and that sort of thing, was 
considered arbitrary. Sometimes there is 
an intermediate stage of appeal to what 
is called a zoning appeals Iward. 

5291. But when it gets to the court 

they will only interfere if they feel 
that whatever has been d^ided is un- 
reasonable in the circumstances? 

Yes. 

5292. Which is a very difficult con- 
ception? It is difficult, but I think, it 

leaves a great deal of scope or leeway to 
the administrator because a great many 
things will be reasonable. Even if we 
disagree with them we could say : “ Well, 
a reasonable man could say that that is a 
proper approach. If I had been the 
zoning board I would not have drawn 
the residential line between these par- 
ticular streets, but it is reasonable to do 
it I must say that a great many 
lawyers in my country are not satisfied, 
but the tendency is to give the adminis- 
trator all but the last word. The court 
is a check, but that is all it should be. 

5293. But at least in that case pre- 

sumably the court will come to its de- 
cision on, and only on, the evidence be- 
fore the court? ^In a case like that, 

yes. We have two kinds of cases, one 
in which there is a transcript in the 
administrative agency which is treated 
in some ways like the proceedings in a 
lower court. Then you have the other 
case, where there is no record, which 
may occur in maybe the majority of 
cases. There the court has to act on the 
basis of the evidence presented to it 
and in that type of case they say very 
clearly: “We will intervene if the de- 
cision is arbitrary and unreasonable, not 
otherwise 

5294. But the deciding authority, the 
zoning authority — ^whatever it may be — 



would have to be prepared to give to the 
court all the reasons for its decisiems? 
It should, yes. 

5295. Including statements of policy or 
current approach to that type of 

problem? If they do not do it there 

is a danger they will lose their case. 
Their action may well seem improper 
to the court if they do not know all the 
reasons for it. 

5296. And, of course, it would include 
any external advice which the zoning 
authority had received from another 
agency, which would not necessarily 

form part of the record? Yes, there 

is the burden there which presumably 
the agency, the administrator, will meet 
if he feels that otherwise he will lose 
his case. 

5297. Chairman : May I just ask two 
points to clear my mind on what was 
said? I am right, am I not, in assuming 
that the board would consist, in our 
language, of public servants, i.e. em- 
ployees of the municipal authority and 

not private citizens? ^No. I must say 

I am not an expert in this particular 
field, but my impression is that very 
often they are private citizens who per- 
form this function as a part-time public 
service. 

5298. Therefore it is very near what 

we call a tribunal? Yes, I think the 

zoning authority to some extent would 
be near a tribunal except that it may 
have the power to fix the zones in the 
area also. 

5299. One other point. If you take 
the activities of the zoning boards 
against which the individual home-owner 
may appeal, for example, are those 
activities all expressed in the form of 

rules or regulations? It depends on 

the way the thing is set up. If it has 
all these powers it will lay down rules 
also, but in a great many cases the 
zoning is done by ordinance of the legis- 
lative body and the zoning board or 
appeal board is then a tribunal. In other 
words, where the body is purely a tri- 
bunal all the actual rule-making is done 
elsewhere and it decides on the applica- 
tions for what they call variations from 
these rules, or it may do both. 

5300. Sir Geoffrey King: 1 think what 

you have just said is that in many cases 
the making of the map, what we over 
here call the development plan, may be 
an act of legislation? ^Yes, but of the 
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muaicipal body. Of course, there are 
always exceptions — in a country as large 
as mine there must always be exceptions 
— but it is almost always done at the 
lowest level of government, that is 
municipal government. 

5301. Is there any formal procedure 
laid down whereby the person who owns 
property in the area to be covered by 
such a plan can go somewhere and state 
his case and say : “ I want my property 
to be called industrial ”, because a great 
many of the disputes in this country 
arise at what we call the development 
plan stage and we have rather formal 

procedures. am not certain about 

the right to be heard in such a case. I 
know that if he disagrees with the de- 
velopment plan, as you call it (we call it 
the zoning plan), he has a full right of 
appeal to the court. 

5302. Would it not be consistent with 
the general approach that in the develop- 
ment of the zoning plan it would be 
assumed that those in charge would just 
go right ahead and that it would for the 
citizen affected to appeal against it, as 

with roadmaking? ^He is, I think, 

entitled to a full hearing before the 
board itself and he could attack the 
whole policy. 

5303. We all know that it is one thing 
to go before the person who is making 
the plan and argue with him and try to 
persuade him by sheer force of argu- 
ment that this is rather better than that ; 
it is quite another thing, he having made 
the plan, to persuade the judge that it is 

unreasonable. Would you agree? 

Yes, that is my point. There is little 
check of a practical kind in these 
matters. The court really holds the outer 
limit. 

5304. So there is no procedure where- 
by a man who may be affected by a plan 

may have his say? ^He may have a 

right to a hearing before the zoning 
authority, but I am not certain. 

5305. Lord Linlithgow : Professor 

Schwartz, in your experience in America 
has the increased judicialisation of these 
various bodies made the process more 
expensive, and if so has it made it so 
much more expensive that a number of 
people are not in a financial position to 

take advantage of it? 1 do not think 

that is true in the agencies. In the 
agencies concerned it has made it more 
expensive only for those who are in a 
position to use the formal procedure and 



who desire to do so. If you get the kind 
of case where the individual is unable 
to come forward, the kind of case which ■ 
clearly I suppose will arise, affecting a 
single individual — a licence or pension 
case, and that sort of thing — all our 
agencies make provision for having an 
individual appear without any counsel 
coming forward and arguing. 

5306. Chairman : Permissively or pro- 
hibitively? Well, they permit birp to 

come without counsel, but under the law 
there is an absolute right to have counsel 
if you can afford it and think it is 
necessary. 

5307. Lord Linlithgow: Is there no 

form of legal aid? ^No ; that is again 

one of our problems. If the legal pro- 
fession and others who have urged that 
there should be to some extent a 
formalisation of procedure are right in 
that it makes for better justice in the 
case of people who can afford it, it is 
of course true in the case of the others. 
But legal aid is a difficult question. in a 
country whose background and traditions 
are so different from yours. The feeling 
is that these agencies are not courts and 
that they can work without lawyers if 
they have to. If we are correct in our 
basic assumption that lawyers’ justice is 
better, then it would be better for those 
who could not afford it also, rather than 
to leave them to the resources of the 
agency. But I should say, candidly, that 
there has been very little thinking about 
that with us. 

5308. Miss Oswald: I wanted to ask 
you about the kind of machinery you 
have under which people may appeal 
against, for example, the decisions about 
their pensions? — With us everybody has 
a social security number — you pay a 
certain amount and the employer pays a 
certain amount. When you reach a 
certain age you file your application for 
a pension. I do not know what the 
statistics are but I should say that in at 
least 999 cases out of a thousand it is a 
simple matter. You file your application. 
You give your number. They check the 
payments. They compute mathematic- 
ally what you are entitled to, and they 
satisfy themselves that you are the 
proper age, which is 65. Of course cases 
arise where there are disputes — maybe 
legal. A man may die. A woman may 
apply for his pension and the question 
is : “ Is she legally his wife? ” She will 
get a letter back: “Your application 
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has been rejected because you are not 
the man’s wife. You have only lived 
with him for 40 years ”, or whatever it 
is. Then the individual has the right to 
appeal to the agency and she can be 
accompanied by counsel if she wishes to 
be, or if she wishes she can appear by 
herself, but as a lawyer I feel she would 
be at a handicap there. If she is not 
satisfied with the hearing and the decision 
at the appellate level (I think there are 
two appeals in our system) there is one 
further appeal within the administrative 
tribunal system. Then you have a right 
of review by a court, which in this field 
is normally not worth much. 

5309. When you say she has the right 
to appeal within the agency what exactly 

does that mean? 1 am slightly hazy 

about this, but this is substantially 
accurate, though the terms which I use 
for the various positions may be wrong. 
You file your application and then you 
get youiT answer back from the office. 
If you are not satisfied you have a 
right to appeal to a referee or an um- 
pire — I do not know what we call them. 
Then if you are not satisfied again there 
is a central independent board in Wash- 
ington — Social Security Appeals Board, 
or some such name — and you can appe^ 
to them. 

5310. The first appeal is to someone 
who might be called an umpire (it does 
not matter about the word) and he 
would be entirely independent of the 

agency? He is appointed within the 

agency. He is not entirely independent. 

5311. Chairman'. But he specialises? 

Yes, he does only that, and I think 

he has civil service status. 

5312. Miss Oswald'. But it is in fact 

asking the agency to have another look 
rather than being able to go to some- 
one independent _ to decide? ^Yes : it is 

having another look but at a higher level 
and a look by people who would be 
doing only this sort of appellate work. 

5313. But who would be on the staff 

of the agency? ^Yes, at a higher level 

perhaps, although the original decision, 
if it raised an important question of 
policy, might in practice have been taken 
pretty high up in the agency. 

5314. But if the decision is adverse 
on that point there would be an appeal? 

^To an independent tribunal in 

Washington. 

5315. And would that be by personal 
appearance? It might be a very long 



way, might it not? think our tradi- 

tion in these cases is to appear person- 
ally, 

5316. And would the cost of doing 
that be provided from some State source? 

do not think so. That is one of 

the weaknesses in our system. 

5317. That is a very great weakness, 

is it not? 1 think one should bear in 

mind that, though the distances are very 
great, people are more accustomed with 
us to travel great distances. 

5318. But if one is thinking of an old- 

age pensioner? That is a problem. I 

am not certain. Again, I say, candidly, 
not too much thinking has been done on 
those lines. 

5319. The reason I asked was that the 

first part of our terms of reference is con- 
cerned with just those kinds of case. 

You see, as a practical matter, with us 
in the social security administration there 
are very few formal hearings and appeals 
compared with the total number of cases 
dealt with. One of the reasons may be 
the element of expense, another may be 
unfamiliarity with the appellate proce- 
dure, if one is not advised by counsel. 

5320. You have spoken in your 
memorandum about the need to 
judicialise, to some extent, some of our 
tribunals, many of which are dealing 
with just this kind of case, and some 
of us have felt that too much judicialisa- 
tion of those tribunals would mean just 

what you have referred to. But is it 

the judicialisation that means that? In 
this case we could cut out the appellate 
procedure and equalise the litigants in 
that way. But should we not try to put 
in the safeguards and then provide the 
means for the litigants to use them? One 
of the things which struck me most in my 
comparative studies — I think to an 
Anglo-American it is the most striking 
thing — is the cheapness of the French 
system in this respect. The individual 
can get full judicial review — and it means 
full review — and if he wins it costs him 
7s. and if he loses it costs him £3. and 
that is all. And it is taken advantage 
of. Any Frenchman knows he can chal- 
lenge the administration in any case. I 
was told by many people, and T believe 
it sincerely, that that is a real safeguard, 
that the administrator knowing he may 
be subiect to a proceeding acts much more 
carefully than he would if he knew he 
had the last word. That is only human 
nature. I think you are approaching it 
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in your question from the wrong side. 
If these safeguards are worthwhile shall 
we remove them simply because they are 
not available to everyone or shall we 
put in the safeguards and then try to 
make them available to everyone? 

5321. I would have thought we had 
very much greater safeguards in that 
field perhaps already in this country 
than you have in that particular field 
so far in the United States, and 
although we need to look at them to 
see whether the safeguards are great 
enough, in fact they are to a very con- 
siderable extent already there, in that 
someone who is aggrieved, for example 
by a national insurance decision, can at 



that point go to an independent 
tribunal to get his case looked at,^ and 
from there can go on to the National 
Insurance Commissioner, who is a very 
distinguished lawyer and who is in fact 

acting just like a judge in court? 

Actually your insurance system to some 
extent is closer to ours than I have in- 
dicated, but in some way I think yours 
is superior. Is it not in some ways the 
model — and the question is how far the 
model be used elsewhere? 

Chairman : We have no further ques- 
tions to put to you, Professor Schwartz. 
We are most grateful to you for appear- 
ing before us. 



(The witness withdrew.) 
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INTRODUCTORY 

1. This Memorandum is submitted by the Council of The Law Society of 
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than the ordinary courts of law, constituted under any Act of Parliament by a 
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the working of such administrative procedures as include the holding of an 
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of objections or representations and in particular the procedure for the compulsory 
purchase of land. 

2. The Law Society of Scotland is a statutory body set up by the Solicitors 
(Scotland) Act, 1949, and comprises all solicitors practising in Scotland. ^ Its 
Council consists of thirty-six representative members directly elected on a regional 
basis. The Council thus represents not only those members of the solicitor branch 
of the legal profession in Scotland who normally act for individual members of 
the public, but also those solicitors who hold full-time or part-time public or 
official appointments, such as chairmen of local tribunals of various Idnds and 
clerks to local authorities and other public bodies. 

3. The Council is willing, if desired, to supplement by oral evidence the evidence 
which is contained in this Memorandum. 
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4. The Council of The Law Society of Scotland respectfully submits for the 
Committee’s consideration the following proposals : — 

I. Representation of tiie Public before Statutory Tribunals 

5. The present restrictions upon the right of members of the public to be 
represented by solicitors or counsel before statutory tribunals should be removed. 

Certain tribunals before which legal representation is either absolutely 
prohibited or restricted are specified in a written answer given by the Lord 
Chancellor _ on 17th December 19520) iu reply to a parliamentary question. 
It is submitted that the right of private persons to be legally represented in 
matters involving their legal rights and duties is fundamental, and that a 
departure from this principle can be justified only on cause shewn. In the 
Report of the National Insurance Advisory Committee on the National 
Insurance (Determination of Claims and Questions) Regulations 1948, dated 
27th April 1948, the positive reasons advanced (para. 42) in justification of the 
exclusion of legal representation are (a) the desirability of maintaining the 
informality of the proceedings, and (_b) the necessity for securing expedition 
in dealing with cases. The Report further states, as a negative reason for 
such exclusion, that “ in view of the nature of the questions with which the 
tribunals will deal we think it is reasonable to assume that the claimant will 
know his case and will be able to place it properly before the tribunal.” On 
the assumption that these views, though expressed in a particular context, may 
. be regarded as of general application, the various points may be answered 
thus: — 

(a) lawyers are by no means unaccustomed to assisting in the conduct of 
inforaal proceedings. Many disputes are settled by lawyers through 
the informal process of arbitration, and many more through the much 
more informal process of negotiation. The suggestion that the intrusion 
of lawyers into proceedings before statutory tribunals would have the 
effect of rendering such proceedings more formal is unrealistic and 
without foundation, and is not borne out by experience in those 
instances where legal representation is allowed or where lawyers act 
as chairmen of tribunals. 

(&) Many cases are brought before statutory tribunals without any prospect 
of success,^ through a failure on the part of the claimants to appreciate 
their position under the statute or regulations in question. Some cases 
wottid never be brought before the tribunals if claimants were legally 
advised on the merits of their claims, but the exclusion of legal repre- 
sentation has the effect of discouraging claimants &om seeking legal 
advice. Further, in many cases coming before a tribun^ where the 
claimant is not ppfessionally represented much time is occupied in 
dealing with submissions by claimants which are clearly irrelevant and 
expressed otherwise than with the brevity which is so clearly in the 
interests of expedition. 

(c) Experience shews that the assumption that “ claimants will know their 
case and will be able to place it properly before the tribunal ” is not 
well-founded in fact. As suggested above, it very frequently happens 
that lay persons appearing before tribunals fail altogether to appreciate 
the relevant considerations involved and to express themselves to best 
advantage. They are often handicapped also by a lack of ready access 
to the statutes, regulations and decisions. 

6. It would not follow upon a removal of the present restrictions that legal 
representation would become a general practice or even of common occurrence. 
In many cases the subject-matter is trifling and the expense of legal representation 
would be out of proportion to the amount involved. On the other hand, there 
are some cases which are brought as a matter of principle, from the point of view 
of die appellant, and in which the issues at stake are much greater than is 
indicated by the amount of money involved. Such a case is that of a person who 
is disqualified from receiving unemployment benefit on the ground that he lost 

CO See Hansard (House of Lords), 17th December 1952, p. 1075. 
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his employment through misconduct, where the circumstances are such that the 
dismissal of his appeal necessarily implies a criminal act or breach of trust on 
his part. That such cases of importance to the claimant can and do arise is 
acknowledged by the existence of a limited right of legal representation before 
certain tribunals, subject to the consent of some body or person (e.g., the tribunal 
or the chairman). 

n. Intimation of Ground of Decisions of Statutory Tribunals 

7. In every case decided by statutory tribunals the ground of the decision 
should be intimated to parties. 

This practice is not at present followed in the case of all tribunals — for 
example, the Conscientious Objectors’ Appeal Tribunals and the Rent 
Tribunals. It is appreciated that in many cases the ground of decision would 
be very shortly stated, but even a brief indication would be of value. The 
desirability of such intimation emerges when it is borne in mind that persons 
appearing before such tribunals (especially when they are not professionally 
represented) frequently have a very imperfect understanding of the factors 
which fall properly to be taken into consideration and the principles upon 
which the decision ought properly to be based. Thus, in the absence of a 
clear statement of the ground of the decision, a sense of injustice is the 
more likely to be created. Further, it is essential, in order to render effective 
any right of appeal which may exist, that the ground of the decision to be 
appealed against be clearly stated. It may even be that such a statement 
would have the effect of eliminating those appeals which at present are brought 
through a lack of knowledge or understanding of the ground of decision; 

III. Applications for Planning Permission 

8. It should be provided that a local planning authority before refusing planning 
permission, or granting planning permission subject to conditions, should afford 
to the applicant an opportunity of appearing before and being heard by them with 
reference to the application. 

Section 12 of the Town and Country Planning (Scotland) Act, 1947, gives 
to local planning authorities power to grant planning permission, either 
unconditionally or subject to such conditions as they think fit, or to refuse 
permission, but neither the Act nor the regulations made thereunder make 
provision for the applicant being heard by the local planning authority with 
reference to his application. On the other hand, section 13 of the Act (which 
provides for the reference to the Secretary of State of such applications for 
planning permission as he may require) provides that before determining any 
application under that section the Secretary of State shall, if either the applicant 
or the local planning authority so desire, afford to them an opportunity of 
appearing before and being heard by a person appointed by the Secretary of 
State for the purpose. What is suggested is in effect that in applications dealt 
with under section 12 there should be similar provision for the hearing of 
the applicant by the appropriate committee of the local planning authority. It 
has been found in practice that some appeals against the decisions of local 
planning authorities have been rendered necessary only through a misunder- 
standing on the part of the applicant or of the planning authority as to the 
nature, extent or effect of the proposals. It is thought that the adoption of this 
suggestion would not impede to any material extent the work of the local 
planning authorities or their committees. On the other hand, it is believed that 
the adoption of this suggestion would reduce the number of appeals taken to 
the Secretary of State. 

IV. Appointment of Commissioners to hold Enquiries 

9. The appointment by Ministers of members of their own staffs as commissioners 
to hold enquiries should be prohibited. 

It is believed that the practice of appointing members of ministerial staffs 
as commissioners to hold enquiries may not be as prevalent in Scotland as in 
England, and is only resorted to in cases where, for reasons of expediency, it 
32639 A 2 
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appears desirable to do so. It is suggested, however, that reasons of expediency 
should never override the necessity for ensuring that justice is manifestly seen 
to^ be done ^d that the appointment as commissioner of a member of the 
Ministers staff is at variance with this principle. 

V. Evidence in Public Enquiries 

10. The power of a cornmissioner in a public enquiry to accept written statements 
by witnesses in lieu of evidence on oath should be restricted so as to be exercisable 
only With the consent of the parties. 

Reference is made to Paragraph 4 of the Fourth Schedule to the Acquisition of 
Land (Authorisation Procedure) (Scotland) Act, 1947, which empowers a person 
appointed to hold an enquiry to accept, in lieu of evidence on oath by any 
person, a statement in writing by that person. The effect of this provision is 
that while some evidence may be given on oath and/or tested by cross- 
examination, other evidence in the same enquiry may be received without 
the solemnity of the oath and/or without being subjected to the same scrutiny. 
It is true to say that evidence thus informally given may be met by contradictory 
evidence and by submission in argument. It cannot, however, be said that this 
method of contradicting evidence is as effective as cross-examination and, 
consequently, an element of unfairness may intrude. Further, it must be 
acknowledged that even an impartial commissioner, taking the most objective 
view of the evidence thus submitted to him, may well be unduly influenced by 
a written statement of evidence, especially where the witness is an expert o-f 
high standing. 

VI. Expenses in Public Enquiries 

11. The power at present given to a Minister to order that the expenses incurred 
by him in relation to an enquiry shall be paid by such of the parties as he may 
order should be withdrawn. 

Such a power is given in Paragraph 6 of the Fourth Schedule to the Acquisition 
of Land (Authorisation Procedure) (Scotland) Act, 1947. The object of this 
provision is no doubt twofold — ^namely, (1) to relieve the Treasury of expenditure 
which it would otherwise be bound to meet, and (2) to act as a deterrent against 
frivolous proceedings. It is suggested, however, that the power vested in the 
.Minister under the same paragraph to make orders as to the payment of the 
expenses incurred by parties to enquiries is a sufficient deterrent and that it is 
not otherwise reasonable that private individuals should bear the expenses 
of the discharge of a ministerial function. 

VII. Discretionary Powers of Ministers and other Authorities 

12. The discretionary powers granted to Ministers and other authorities by certain 
statutes schould be restricted, except in circumstances of emergency. 

An example of the powers against which this suggestion is directed is to be 
found in Section 1 (1) of the New Towns Act, 1946, which states that “if the 
Minister is satisfied after consultation with any local authorities who appear to 
him to be concerned that it is expedient in the national interest that any area 
of land shall be developed as a new town ... he may make an order designating 
that area as the site of the proposed new town.” It is further provided that if 
any objection is made to a proposed order the Minister shall cause a public 
local enquiry to be held “ with respect thereto,” and shall consider the report 
of the person by whom the enquiry was held ; and it has been authoritatively 
decided in England that the words “ with respect thereto ” relate to the objection 
and not to the proposed order. The procedure whereby an objector is called 
upon to make good his objections before the enquiry without having heard any 
justification of the proposal places upon him an unduly heavy onus which 
materially vitiates his right of objection. A more far-reaching consequence of 
the grant to Ministers of such wide discretionary powers is that, while it is 
competent to bring under the review of the Courts any irregularity in matters of 
procedure, the basis of a decision made in the exercise of such discretion is 
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inscrutable. It is submitted that there ought always to be available to the 
subject a right of resort to the Courts not only where the powers of the Minister 
have been exceeded, or where there has occurred in the course of the p»ro- 
ceedings anything in the nature of a denial of justice, but also where the decision 
appealed against has proceeded upon a demonstrably erroneous basis or by 
reference to inadmissible consideration. It is suggested not that the Courts 
should be empowered to review the decision on its merits or to substitute its 
own decision for that of the Minister, but that there should be reserved to the 
Courts the power to scrutinise the exercise of a ministerial discretion so as to 
ensure that it has proceeded upon reasonable grounds and not upon a basis 
which is fundamentally misconceived. 

Vni. Publication of Reports of Commissioners 

13. The Council thinks it right to inform the Committee that it has considered 
a suggestion that the report of a commissioner in any public enquiry should be 
published or at least communicated to the interested parties. However, after careful 
consideration and taking advantage of the varied experience of its members and 
constituents, the Council finds itself unable to adopt this suggestion for submission 
to the Committee. The grounds upon which this conclusion is based are {a) that 
the reasons of policy for which the commissioner’s report (in certain kinds of 
enquiry) is treated as confidential are cogent and well-founded, (h) that the know- 
ledge that his report would be published or communicated to parties might restrict 
a commissioner in expressing opinions or making suggestions for compromise, and 
(c) that, since the Minister himself does indicate the reasons for his decision, no 
prejudice is suffered by the parties through the withholding of the commissioner’s 
report. 



Examination of Witnesses 

Mr. Hamilton Lyons 
Mr. J. Bennett Miller 
Mr. R. B. Laurie, Secretary 

on behalf of the Law Society of Scotland. 

Called and Examined. 



5322. Chairman : I should like to 

begin by thanking you for coming to 
give evidence before us. In Section I 
of your Memorandum of Evidence you 
consider the representation of the public 
before statutory tribunals. There are, 
as you point out, cases where at present 
legal representation is forbidden, 
although you may bring friends, or, in 
fact, almost anyone except a lawyer. 
Mr. Lyons: Yes. 

5323. Now, let us assume that in 

general we all agree that the citizen is 
entitled to legal representation if He 
wants it. ^That is correct. 

5324. Therefore we are dealing with 

exceptions. ^Yes. 

5325. If one takes perhaps the extreme 
case, national assistance, we have had 
views from other bodies or persons that 
the essential nature of the proceedings 
in national assistance at the appeal stage, 
with which we are concerned, while it 

32639 



is in form an adjudication and an 
application of broad regulations to the 
individual case, is in fact much nearer 
social case work. That is agreed. 

5326. And it has therefore been argued 
before us that the importation of legal 
representation as of right will of itself 
tend to make that aspect of the work 
more difficult, or less natural, whatever 
words one wishes to use, and that you 
will tend so to speak to move into the 
atmosphere of testing by the controversy 
of adversaries rather than the 
sympathetic and patient investigation of 
private persons’ difficult circumstances. 
Now, in that position one can either say 
that the right to any citizen of legal 
representation is overriding, or one can 
stay with the existing position of pro- 
hibition of legal representation, or one 
can try to take a middle position and 
say that it might be with the permission 
of the chairman if the applicant desired 
A 3 
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it. Would you care to expand the views 
of your Council in regard to these con- 
siderations? ^First of all I think I 

could say. Sir, that it would not meet 
the point of view expressed by my con- 
stituents that representation should be 
allowed only through the exercise of a 
discretion on the part, for example, of 
the chairman of the tribunal concerned. 
What we are concerned with here is a 
question of principle. We, in our own 
minds, are satisfied that it is a funda- 
^mental principle that any person is 
'entitled to the services of lawyers in 
any matter where his legal rights and 
obligations are concerned and that even 
any slight limitation of that right by the 
importation of a discretion to," for 
example, a chairman of a tribunal 
impinges upon the principle which 
underlies the recommendation of a 
proposal which we are here making. 
You referred to the controversy of 
adversaries, and I think that the attitude 
of mind which is adopted towards the 
legal profession by laymen generally, as 
exemplified by your rejference to the con- 
troversy of adversaries, is an unduly 
narrow attitude, because I think it has 
to be borne in mind that a very vast 
amount of the work which is performed 
by the legal profession, and if I may say 
so particularly by the solicitor branch 
of the legal profession, is very far 
removed from what you have described 
as a controversy of adversaries. Much 
conciliatory work is done by solicitors 
with a view to removing what might 
otherwise be a controversy between 
adversaries and, further, a great deal 
of what I think you referred to as being 
the social aspect of the questions with 
which tribunals of this kind are con- 
cerned is catered for by the work of 
again particularly the solicitor branch 
of the legal profession. In other words, 
if you take the day-to-day work of a 
solicitor you will find that a great deal 
of it is concerned with social questions 
rather than purely legal questions, and 
a great deal of that work is performed jn 
circumstances where the element of con- 
troversy as between adversaries is 
comparatively slight. 

One views a proposal of this kind, 
properly I think, from three points of 
view. There is first of all the professional 
point of view, and it is a criticism which 
we might expect to be made that what 
we are here seeking to do is to secure 



for ourselves an increased, if not a new, 
field of work, and that to that extent 
our motives in making this proposal are 
less worthy than they might otherwise 
be, and that indeed we might be 
motivated by self-interest. But this I 
think cannot be emphasised too strongly, 
that it is not for a moment expected by 
the legal profession that the removal of 
the existing restrictions would have the 
effect of opening up in any substantial 
way the field of work in which solicitors 
and lawyers generally are at present 
engaged. As we indicated in our 

Memorandum of Evidence, in many 
cases the subject matter is so insubstan- 
tial that it would simply not be 
economically desirable from the point of 
view of the appellant that he should 
engage the services of a solicitor, apart 
from which the legal profession — I 
imagine this applies also in England as 
it certainly does in Scotland — is so hard 
wrought that there is absolutely no 
desire to add to its present duties. I 
should, therefore, like with the utmost 
sincerity and with all the emphasis 
which I am able to bring to bear on the 
matter to refute any suggestion that the 
■profession is here concerned with its 
professional interests. 

We might proceed now to deal with 
the matter from the point of view of 
the public, that is to say the people who 
appear as appellants before these 
tribunals. It frequently happens that 
these people are people of a compara- 
tively low degree of education. We fre- 
quently find that the persons concerned 
are not able even to appreciate the 
relevant considerations which ought to be 
placed before the tribunal in order to 
make the best of their case ; and of 
course by the same token they are not 
people able adequately to express them- 
selves. That gives rise to a feeling of 
frustration on the part of an individual 
who may be inarticulate and who is con- 
fronted by, say, an Insurance Officer 
whose object it is to submit these 
matters to the best advantage from his 
point of view. There is a feeling that 
the dice is loaded against the appellant 
and frequently he goes away with a sense 
of injustice. And therefore we feel that 
from the point of view of the public 
there is no positive and wellfounded 
reason why they should not be entitled 
to legal representation if they so desire. 

Third, from the point of view of 
tribunals, we feel that, very far from 
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impeding their work, we could materially 
assist them, in the cases where it becomes 
necessary, to reach a speedy and right 
decision. We go further and say that if 
members of the public felt free to seek 
our advice on the matters with which an 
appeal might be concerned, the effect 
would be in many instances to lead to 
an abandonment of the appeal, because 
it very frequently happens that a solici- 
tor is able to say to his client that how- 
ever his client may feel that he has a 
grievance, he has no case in law. The 
effect of that would be salutary, I think, 
from the point of view of cutting down 
the number of cases which would come 
before these tribunals. 

5327. Mr. Russell: In how many 

instances have your members direct 
knowledge of a person complaining of 

the ban on legal representation? 1 

could not give any figures in answer to 
that question, but I think I might quote 
a case from my own experience. The case 
occurred within the last two weeks. I 
happen to be the chairman of one of 
the National Insurance Local Tribunals 
and I was approached through the 
medium of a friend to assist an appellant 
in the preparation of an appeal. I 
informed her not only that the legal 
profession was generally prohibited from 
assisting the appellant on the conduct of 
her appeal but that I personally, being 
chairman of the Tribunal, could not even 
advise her. But it did become apparent 
to me in the course of that consultation 
that if the appellant had had effective 
recourse to a solicitor she might very 
well have been convinced that there were 
no grounds in her appeal. 

5328. With respect, it does not quite 

answer the point I had in mind, because 
there is no ban on anybody going to a 
solicitor to ask whether he has a good 
case or not. Anybody can do that under 
the present regulations. Have you your- 
self ever come across a member of the 
public who has complained to you of the 
fact that there is this ban on legal repre- 
sentation? Not in my own experience 

have I had any such complaint. 

5329. Have you ever heard from any 
of your members that they have ev^ 

had such a complaint? ^Not I think in 

so many words. 

5330. The last paragraph of your 
Memorandum deals with publication of 
reports of commissioners or inspectors, 
and it did occur to me that that para- 
graph seemed to be rather carefully 

32639 



worded. Am I wrong in thinking from 
its wording that there has been consider- 
able division of opinion in your body 

on this subject? ^Yes, Sir, I would say 

you are wrong in so thinking, because the 
division of opinion was not a substan- 
tial one. It was within our knowledge 
that this matter was one which was likely 
to exercise the mind of this Committee, 
and on that account only it was thought 
right to inform the Committee of the 
conclusion which we had reached. 

5331. In this paragraph you say: 

“The grounds upon which this con- 
clusion is based are (a) that the reasons 
of policy for which the commissioner’s 
report (in certain kinds of enquiry) is 
treated as confidential are cogent and 
well-founded. . . 

What are those reasons of policy? Why 

are they cogent? 1 should say that 

the overriding reason of policy is the 
reason of confidentiality as between a 
Minister and a commissioner, who 
undoubtedly is his servant. 

5332. But in paragraph 9 you are 

apparently very much against the 
appointment by Ministers of members of 
their own staff as commissioners. This 
seems rather to conflict with this over- 
riding policy of confidentiality. No, 

Sir, with respect I do not think this so. 
because even where the Minister is repre- 
sented at the enquiry by an independent 
commissioner as opposed to a member 
of his own staff, the commissioner is 
nonetheless taking the place of the 
Minister. He is, as it were, the Minister 
on the spot. He is an extension of the 
personality of the Minister, and that 
applies whether the commissioner is_ an 
independent person or whether he is a 
member of the Minister’s staff. 

5333. Suppose he is an extension of 
the personality of the Minister, what 
is the reason of policy which makes it 
undesirable that the Minister should be 

heard talking to himself? 1 regard it 

as self-evident that there is a degree of 
confidentiality as between, if you care, 
master and servant, or, if you care, 
between the principal and the agent, and 
that if it is not possible to regard the 
commissioner as a servant of the 
Minister at least he might properly be 
regarded as the agent of the Minister. 
Apart from the overriding question of 
confidentiality I think that a reason of 
policy is that expressed by Sir David 
Milne on behalf of the Scottish Office at 

A 4 
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question 1413 of the minutes of evidence 
of this Committee.(') There it is stated : 
“ It might make it somewhat more 

difficult to get the decision accepted.” 
That is to say, if there has been or if 
there is about to be, publication of some- 
thing which has gone before the making 
of the decision, namely the report of the 
commissioner. 

5334. In Section V, you deal with 
evidence in public enquiries and you say 
that there should not be, without the 
consent of the parties, any power to 
accept written statements by witnesses in 
lieu of evidence on oath. Is it implied 
in that that you think that evidence ought 
to be given on oath at these public 
enquiries? I do not know what the 

practice in Scotland is. Normally it 

is not, and I do not think that we formed 
any positive view that it ought to be. 

5335. What is your objection to it 

being put in in writing then? Our 

objection is this: that under the present 
system you have two different methods 
of submitting evidence, and here I should 
perhaps say parenthetically that we are 
not so much concerned about the ques- 
tion of the oath as the question of cross- 
examination. At the moment .the evi- 
dence consists of oral evidence subject 
to cross-examination on the one hand, 
and on the other hand written statements 
which are free of the burden of cross- 
examinaticn. 

5336. Put in by somebody who does 

not turn up, do you mean? That is 

so. This particular proposal is derived 
from the experience of some of our 
members who have acted as commission- 
ers and who have confessed to a certain 
amount of embarrassment in the fact 
that they have heard a close cross- 
examination of some witnesses and have 
on their files at the same time an unscru- 
tinised statement of evidence by a 
professional expert witness who has never 
appeared at the hearing and who has 
therefore not been subjected to cross- 
examination. 

5337. Is that a document which is put 
in at the hearing by the local authority 

or by one of the parties? ^That is so, 

Sir. 

5338. And do people not object to 

that? They may object to it, but the 

(^) Minutes of Evidence, 



commissioner has to decide at the time 
whether he is going to accept it, and if 
he does not accept it he may have some 
misgivings in respect that he may be 
excluding something at short notice and 
without an opportunity of considering it 
which, upon reflection, he might feel he 
ought to have admitted. Commissioners, 
therefore are naturally prone to admit 
such evidence subject to reservations, but 
once the document is brought to his 
mind and is on his file, then it makes 
an effect which can scarcely be counter- 
acted. 

5339. In Section IV it is stated: 

“ It is believed that the practice of 
appointing members of ministerial 
staffs as commissioners to hold 
enquiries may not be as prevalent in 
Scotland as in England, and is only 
resorted to in cases where, for reasons 
of expediency, it appears desirable to 
do so.” 

What do you mean there by the word 

‘“expediency”? There are a number 

of hearings, rather than enquiries 
properly so-called, into matters of minor 
importance and on narrow issues, which 
are conducted by members of ministerial 
staffs, and we have never heard any com- 
plaint about that practice in so far as 
it is restricted to these comparatively 
minor matters. 

5340. Lord Justice Parker ; In Section 
III you are dealing with applications for 
planning permission at the first stage 
before the local plarming authority, and 
you suggest that if there were a hearing 
it might well be that it would save the 
number of appeals, because the applicant 
would be told the real reason why he 
could not have what he wanted. Am I 
right in thinking that you do not require 
for that purpose that the o-bligation to 
have a hearing should be made statutory? 
This is a recommendation of expediency? 

^It is certainly a recommendation of 

expediency, my Lord, but one would find 
in practice if it were not made statutory 
that practice would differ from one 
authority to another, and I think that it 
would probably be preferable therefore, 
for the sake of uniformity if for no other 
reason, that it should be made statutory 
as in the case where the Secretary of 
State himself is dealing with the matter. 

Sixth and Seventh Days. 
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5341. That is because in such a case 

there is no appeal. If the minister 
decides it himself, in other words if he 
takes over the original application, then 
of course there is no appeal because he 
has supplanted the local planning autho- 
rity. That is so. 

5342. But in a case where there is an 
appeal, where the local planning autho- 
rity decide it, you do not suggest, do 
you, that there should be a full-scale 
enquiry or a hearing conducted by the 

local planning authority? ^No, my 

Lord. I am glad you have given me the 
opportunity of clearing up just what we 
do envisage in the way of a hearing. We 
envisage nothing more than this : that 
when the local planning authority is con- 
sidering an application for planning per- 
mission and is pre-disposed either to 
refuse it or to attach conditions to it, 
they ought to give the applicant the 
opportunity of appearing before them 
and explaining his proposal and hearing 
what objections are put forward to it. 
What we visualise therefore is nothing 
more than an appearance by or on behalf 
of the applicant before the authority — 
a very informal matter. 

5343. May I follow up certain ques- 
tions Mr. Russell put to you about the 
evidence at the enquiries. I do not know 
if this provision for the hearing of 
written evidence is peculiar to Scotland, 
I imagine it appears in the corresponding 
Act in England, but we have so far 
had no complaints in regard to it. Of 
course, in the ordinary courts of law 
the judge can admit written evidence on 

affidavit as a matter of discretion.- 

No, my Lord, not in Scotland. That is 
a fundamental difference in the 'law of 
evidence in Scotland from the law of 
evidence in England. 

5344. Then you say if in the courts 
there is no discretion to admit it why 

should there be discretion here? 

That is so. I think I should like to 
emphasise, in case I may not have 
already made it clear, that what we 
object to is a lack of uniformity in the 
method of presenting evidence to such 
enquiries. 

5345. You said that it was embarrass- 
ing for the commissioner. I do not 
follow what the embarrassment is. To 
start with it is a matter of discretion 
whether he admits it. He can refuse. 
^That is so. 

32639 



5346. If he does admit it, it is far less 
weighty evidence than evidence given 
orally and subjected to cross-examina- 
tion. That would be right, would it 

not? No, my Lord, not necessarily. 

In the first place as to the admission or 
non-admission I think it is almost 
certain that if a commissioner is invited 
to accept a written statement he will 
accept it rather than reject it. 

5347. Supposing the other side object 
to this and say : “ We want to cross- 

examine this man ”? He will still 

accept it, I think, in practice, because 
if he rejects it, and if that is the only 
evidence on which that particular party 
is relying, then he is virtually excluding 
any evidence from that particular party, 
and I think he would be reluctant to do 
that. 

5348. Then, to follo-w up the converse, 
the other side object ; the commissioner 
says: “Well, I really must look at this. 
It is the only evidence on the other side. 
I quite appreciate your point that you 
will not be able to cross-examine, and 
in weighing that evidence I shall take 
that into consideration.” That would 

be right, would it not? And he 

makes every conscientious endeavour to 
do so, but what he might find himself 
faced with is this : the evidence of a 
comparatively unknown expert witness 
subject to cross-examination and possibly 
maintained under cross-examination, and 
therefore possibly to be preferred to any- 
thing else which may have been sub- 
mitted to him and subjected to cross- 
examination. But if the standing in a 
professional respect of the witness whose 
evidence has been submitted in writing 
is higher than the evidence to which I 
have referred, then the scales tend to 
become more evenly balanced once 
again, and the commissioner therefore 
finds himself confronted with this satis- 
factory evidence from a person of 
relatively low standing on the one side, 
maintained in the face of cross- 
examination, and evidence from a person 
of high professional standing submitted 
in the form of a written statement and 
not subjected to cross-examination. 
Here again I think I ought to say that 
our experience in this matter is not con- 
fined to solicitors practising before 
enquiries of this kind, but is also derived 
from those who have acted as com- 
missioners. One of our members has 
actually confessed to a certain amount 

A 5 
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of embarrassment at this difference in 
the nature and quality of the evidence 
which he has felt himself obliged to 
accept at the hearing. 

5349. The only other point arises on 

Section VII — “ Discretionary Powers of 
Ministers and other Authorities ”. My 
query is directed to the very last 
sentence, where you recognise that if 
there is any appeal it must not be such 
as will enable the appellant tribunal to 
substitute its decision for that of the 
Minister. You go on to say that it 
should have jurisdiction to scrutinise the 
discretion so as to ensure that it has pro- 
ceeded upon reasonable grounds and not 
upon a basis which is fundamentally mis- 
conceived. I just want to see how that 
arises. Let us take a simple case, the 
acquisition of land for a school. There 
has got to be a school within five miles 
of Puddletown and the local authority 
proceed to make' a draft compulsory 
purchase order. Well, now, what sort 
of appeal do you envisage from the 
decision of the minister confirming such 
an order? There is at present the right 
to appeal if it is outside the powers of 
the enabling Act. There is also power 
to review the decision if the proper pro- 
cedure has not been followed, but what 
scope do you see for an appeal to see 
whether he has exercised it on reason- 
able grounds? We would expect to 

see the right of appeal against the funda- 
mental question whether there has got 
to be a school. 

5350. Is that not a matter for Parlia- 
ment? ^It is a matter for Parliament 

in the last resort. 

5351. How can it be a matter for a 

judge or any other appeal tribunal? 

What we visualise is a judicial scrutiny 
of the conditions precedent to the 
making of the order. In other words, 
if we go to the New Town Act, the 
example which we quote, and where the 
formula of words us^ is “ if the 
minister is satisfied ", that formula of 
words effectively excludes any power to 
the court to review the considerations 
of the conditions precedent to the 
exercise of the ministerial power. 

5352. But what can the court do? 
Supposing it is the policy of Parliament 
and of the Cabinet that the population 
of London should not increase, and that 
you have got to have new towns, some- 
body has to carry out a very careful 



survey over the whole of the possible 
area before tentatively deciding on, say, 
Stevenage. Is the court to carry out at 
the appellate stage the same procedure, 
iDecause it would have to, would it not, 
in order to decide whether of all the 

possibilities Stevenage was the best? 

With respect, what the court would be 
concerned with first of all would be not 
so much where the new town ought to 
be but whether there was in fact any 
need for a new town. In other words, 
if in the New Towns Act the formula 
of words used was not “ if the minister 
is satisfied ”, but “ if the minister has 
reasonable cause for being satisfied”, 
that would open it up. We are thinking 
of a right of recourse to the courts 
in relation to the question whether 
indeed the Minister had reasonable 
grounds for coming to the conclusion 
which was a precedent to his making the 
order. 

5353. Mr. Pritchard : With regard to 
the question of the submission of written 
evidence by a person who does not 
attend the enquiry in person, is it a 
common practice or does it only happen 

about once in a thousand times? ^I 

could not quote statistics on that. Sir. 
All that I can say is that it has been put 
to us by a person who frequently acts 
as commissioner that he has on occasions 
found himself embarrassed by his exist- 
ing powers. 

5354. If you are advising a party who 
is going to appear at one of those 
enquiries and he wishes to call the evi- 
dence of an expert witness, do you con- 
sider whether the expert witness will be 
able to attend or do you say : “ Well, if 
he cannot be there he can put in written 

evidence ”? 'What in fact happens is 

that one looks for the evidence of the 
highest professional standing which one 
can afford and one hopes that if that 
individual is otherwise engaged at the 
time of the hearing, at least it will be 
possible to gat his evidence in in the form 
of a written statement. That is what in 
fact happens. 

5355. That is a practical matter that 

you have to consider. ^Yes ; it applies 

particularly from the point of view of a 
wealthy local authority. Such an autho- 
rity can afford to bring into the matter 
a consultant of the highest standing, 
knowing that if that individual is not 
going to be available for cross-examina- 
tion, at least his professional eminence 
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can be brought to bear in the matter in 
their favour by the acceptance by the 
commissioner of his evidence in the form 
of a written statement. 

5356. Now, may I pass to your para- 
graph 11 under the heading “Expenses 
in Public Enquiries”? These are the 
expenses of the Minister. Is there a fixed 

scale in Scotland for that? ^No fixed 

scale ; the matter is entirely at the discre- 
tion of the Minister. 

5357. What sort of amounts are 

awarded? personally have no 

experience. 

5358. Have you any example of a 
case where the expenses had to be borne 
by a private individual or anyone other 

than the promoters? 1 am not able to 

point to any particular case in which the 
Minister’s expenses had to be borne by 
an individual. 

5359. Is it not right that the promoters 

should bear those expenses? ^In prin- 

ciple, Sir, no more than it is right that 
parties to a litigation should pay any 
proportion of the judge’s salary. 

5360. We are talking about 5 guineas 

or 10 guineas, I suppose, are we? 

No, it might be vastly more than that. 
If you take a full-scale public enquiry 
brought about through the lodging 
objections to a propc«ed Order, the 
expenses could be in some cases reckoned 
in terms of hundreds of pounds, but I 
am not able to point to any individual 
case of hardship caused to an individual 
through the exercise of the power which 
the Minister has under the statute, if 
that is the point which you. Sir, have in 
mind. 

5361. That is the point particularly, 

but then, as I understand it, your Society 
take the view that neither the promoter 
nor any other person should be called 
upon to bear the expenses of the Minister 
in holding the enquiry. ^That is so. 

5362. Miss Oswald: May I come back 
to representation before statutory tri- 
bunals? I would like first to ask Mr. 
Lyons, in view of his reference to the 
fact that some cases might not be 
brought because the subject matter would 
be trifling and it would be out of pro- 
portion to spend money on legal repre- 
sentation, whether he has considered that 
many of the ^ople involved might not 
be in a position, whatever the subject 
matter, to pay for legal representation. 
Do your Society then envisage some 



extension of legal aid or some other 
means of paying for legal representation 
for such people? That particular pro- 

position has never been envisaged by my 
Society. 

5363. You have envisaged people re- 

quiring representation in those circum- 
stances paying for it themselves? 

That is so. 

5364. Even people appearing before 

National Assistance Tribunals? ^That 

is so. It has never been entertained as. 
a hope on our part that legal aid would 
ever be extended to tribunals of this, 
kind, and I am not satisfied that such an 
extension would necessarily be in the 
public interest. 

5365. Even though one is envisaging 
people who are in many cases in the 

very lowest income groups? That is 

so. 

5366. So that for people appearing 
before a National Assistance Tribunal 
the question of whether or not they can 
•be legally represented would be decided 
by the fact of their not having means, 

irrespective -of ithe subject matter. 

Yes, that is certainly one aspect of the 
matter, but we in Scotland have been 
trying to secure an extension of legal 
aid to criminal matters, that is to say, 
matters which might affect a person’s 
liberty, and we have not met with any 
noticeable degree of success in these 
efforts up to the present time, and it has 
therefore never been contemplated by us 
that legal aid might be extended to 
tribunals of the kind with which we are 
concerned — for purely economic reasons. 
And if I were to say, as I may be invited 
to do, that legal aid ought to l)e extended 
to these tribunals, in order to carry our 
position to a logical conclusion, I might 
find that I would be betraying a certain 
amount of self interest, that is to say, 
professional interest, and nothing is 
further from our thoughts than that. 

5367. Lord Balfour of Burleigh: Mr. 
Lyons, I think what you are really saying 
is that you are advocating the extension 

of legal representation as a principle. 

That is so. 

5368. And really the point is that 
when it comes down to this particular 
case of national assistance you shrink 
from saying that in order to put that 
principle into effect there must be an 

extension of legal aid. ^That is 

perfectly true. 
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5369. Then in your experience is it 
often the case that an applicant for 
national assistance has nobody to go to 

who will help him or her? Very 

frequently. 

5370. Is that one of the reasons why 
you advocate the permission of legal 
representation, because people do not 

have friends to go to? No, Sir, I do 

not think that is one of the reasons why 
w'e advance that, because in the majority 
of cases where there is in fact no suitable 
person to represent an appellant before 
these tribunals we do not envisage that 
these people would necessarily take 
advantage of any right of representation 
which they might have by a solicitor. 

5371. Mr. Burman: With regard to 
Section VIII about the publication of 
reports, I was wondering whether you 
would think it would be fairer to the 
appellant for him to see the commis- 
sioner’s or inspector’s report before it went 
to the minister, so that he could satisfy 
himself that the commissioner or inspec- 
tor had not misinterpreted any of the 

evidence given at the enquiry. ^There 

W’ould be a certain advantage in that, 
and such a proceeding would not by any 
means be foreign to our ways of think- 
ing in Scotland where the practice in 
arbitrations is for an arbitrator to 
submit to parties a note of his proposed 
findings. There would certainly be an 
advantage in practice in that, but the 
basis of our conclusion on this matter 
is our experience, and here I should say 
that there is a very definite link between 
our negative attitude on the matter of 
publishing reports of commissioners and 
our attitude in relation to the selection 
of persons to be appointed as commis- 
sioners. These two points in our Memo- 
randum are very closely linked together 
and our conclusion on the matter of pub- 
lication springs from our experience in 
relation to the selection and appointment 
of commissioners. We are aware that 
our proposal — or our absence of any 
proposal — in relation to the publication 
of these reports is at variance with the 
proposals made to this Committee by the 
Law Society in England, and I should 
like to make it clear that we are not in 
any sense differing in principle from our 
English colleagues. We are on the other 
hand basing our conclusion on our own 
experience in Scotland and it may be of 



interest to the Committee to regard this 
matter in this way, that what we are in 
point of fact saying is that since com- 
missioners are almost invariably indepen- 
dent persons, we do not press for the 
publication of their reports. And, Sir 
David Milne on behalf of the Scottish 
Office gave evidence to this Committee 
at paragraph 14090) to the effect that he 
personally had no objection to the pub- 
lishirig of the report of the commissioner 
provided it was an independent com- 
missioner. Now, these two pieces of 
evidence being submitted as it were from 
opposing and possibly conflicting sides 
may amount to this, that the important 
thing is not the publication of the report 
but the proper selection of the 
commissioners. 

5372. But surely the commissioner, 
however he may be appointed, whether 
independently or attached to some 
Ministry, can be in error from time to 

time. Well, the possibility of pure 

error cannot be excluded. 

5373. In that case would not the pre- 
sentation of his report before it goes to 
the Minister ensure that no error of that 

kind did occur? That is so. Our 

experience does not indicate that any 
such error is of any noticeable incidence. 
— Mr. Bennett Miller’. I think we weie 
in a little difficulty over this and I would 
like to make our position clear. It was, 
then, that we are fully aware of the 
troubles that have been alleged in regard 
to this procedure, and so on, but we con- 
ceived it our duty to lay before you what 
we could lay before you in the way of 
our own practical experience and know- 
ledge, and we could not bring ourselves 
to the point of stating what other 
people’s experiences were to the Com- 
mittee, and that is our position on the 
matter. 

5374. Mr. Johnston : Does that then 
mean, Mr. Lyons, that you are well 
satisfied with the way enquiries have 

been conducted in Scotland? Mr. 

Lyons : Absolutely, Sir. 

5375. And you desire no change? 

We desire no change. Our experience 
leaves us perfectly happy on these 
matters. 

5376. You have not, of course, ever 

had an opportunity, have you. of seeing 
commissioners’ reports? ^Never, Sir. 



(1) Minutes of Evidence. Sixth and Seventh days. 
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5377. So you do not know—except 
from what you have been able to guess 
from a Minister’s decision — what has 
been said in the commissioner’s report? 
^That is substantially so. Sir. 

5378. Now, commissioners’ reports, 
from what we have been able to gather, 
usually consist of two parts, narrative of 
the facts found and decision on the facts 
found. Do you think it would be per- 
haps helpful to the Minister to have an 
accurate narrative of the facts found? 
1 think that would be essential. Sir. 

5379. The only way of ascertaining 
whether the narrative of the facts found 
is accurate is to show it to the parties, is 
it not, before it is shown to the minister? 
That is so. 

5380. That is at present done in arbi- 
tration proceedings in Scotland. That 

is so. 

5381. Has that method of .proceeding 
at arbitration proceedings been found 
beneficial in Scotland? — Entirely. 

5382. In many cases it allows an 
arbiter to correct errors which he would 

otherwise make? ^That is so. I think 

possibly at that stage we ought to add 
that at these enquiries so far as my ex- 
perience goes there is an exact transcript 
of the evidence made. At arbitrations 
that is not generally so. 

5383. May I pass to something else? I 

understand you to say that embarrass- 
ment on occasions has been caused to 
commissioners and perhaps to the other 
side by the putting in of written state- 
ments. ^That is so. 

5384. Can you give me examples of 
types of cases or particular cases in 

which that has occurred? 1 can quote 

without names a case — I think it was a 
planning case — where evidence was given 
on behalf of a local authority by an 
eminent town planning consultant who at 
the date of the hearing was abroad but 
whose evidence was submitted in the way 
of a written statement. 

5385. That was done with the leave of 

the commissioner? ^That is so. 

5386. Was the embarrassment caused 
to the commissioner, do you understand, 
or to the opponents of the person putting 
in the statement of the eminent 

authority? ^To the commissioner. 

from whom I derived my information. 
What the effect was in the mind of the 
opposing party I cannot say. I am not 
informed of that. 



5387. Do you know if the opposing 
party objected to this statement being 

put in? 1 gather that the opposing 

party did not. The reason for that may 
be that it is not always possible at short 
notice to appreciate the effect of evidence 
of that kind. 

5388. Now, can you give me any other 
example of embarrassment being caused 
by the putting in of written statements? 
No, Sir. 

5389. Sir Geoffrey King: Mr Lyons, 
have you had much experience of the 
working of the National Assistance Tri- 
bunals? — ^No, Sir. 

5390. What was the basis of your re- 
mark to Lord Balfour about the number 
of people who had no-one to help them? 

That arises from my experience as 

chairman of National Insurance Local' 
Tribunals. 

5391. Major Morrison: From what I 
have heard, and from what little know- 
ledge I have outside this particular Com- 
mittee, I would have thought that the 
ordinary commissioner was fairly 
capable of looking after himself and a 
fairly competent chap, but listening to 
your evidence this morning, Mr. Lyons, 
gives me the impression that you are 
very worried, compared with most other 
witnesses, as to the feeling and position 
of the commissioner rather than the 
aggrieved party or the objector. I won- 
der if you could enlarge on that a little 
bit because I cannot quite understand it. 

Well, you have got to appreciate. 

Sir, that in so far as you may have heard 
in this Committee about inspectors, as 
they are called in England, you are hear- 
ing about a class of civil servant, but 
when we in Scotland speak of commis- 
sioners we are speaking about members 
of our own Society who are as much 
members of our Society as are practising 
solicitors, and the same applies to the 
Faculty of Advocates, the Bar. In other 
words, if we are speaking here as repre- 
senting the legal profession, or at any 
rate the solicitor branch of the legal pro- 
fession, we are basing our evidence on 
a wide experience, and our evidence has 
a wide application and interest. In 
other words, I should not like it to be 
thought that we here are speaking on be- 
half of a class of commissioner who 
might be identified as a number of Scot- 
tish civil servants, and I think that there 
is that fundamental difference in our out- 
look towards the commissioner from the 
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outlook of the practising solicitor in Eng- 
land towards the inspector. In fact one 
might even detect such a difference in 
outlook in the very terminology which 
we use, because, as you. Sir, will very 
well be aware, we in Scotland do not 
like being inspected, and we therefore 
do not like the term “ inspector ”, and 
we therefore do not use the term 



“ inspector We* regard these emis- 
saries of the Minister as commissioners, 
a term which I suggest is a much more 
respectable one than “ inspector 
Chairman : Mr. Lyons, I have to thank 
you and your colleagues very much for 
coming before us today and giving us 

your evidence. ^We have been pleased 

to do so. 



{The witnesses withdrew.) 
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Memorandum submitted by the Central Board for 
Conscientious Objectors 

We submit the following observations on the constitution and working of the 
tribunals for Conscientious Objectors constituted under section 22 of the National 
Service Act, 1948, and the Fourth Schedule thereto. 

The Central Board for Conscientious Objectors, which was formed in 1939, is an 
independent voluntary association of representatives from sixteen organizations 
whose members are likely to be conscientious objectors, or which have a particular 
interest in C.O.s. They are not all pacifist organizations and the purpose of the 
Board is not the promotion of conscientious objection. Its functions are: 

(i) the dissemination of information about the legal provisions for conscientious 

objection ; 

(ii) the amelioration and extension of those provisions and of the administrative 
regulations ; and 

(iii) to ensure that the statutes and regulations are observed by both the tribunals 
and the Government departments concerned. 

Our first observation relates to these functions of the Board, in all of which we 
can claim some measure of success. We are convinced that, as in many other spheres, 
an organization which is devoted to the interests of C.O.s and can speak on their 
behalf is a necessary adjunct to the conscience clause of the National Service Acts. 

The C.O. tribunals differ from others in that, while the dictates of conscience are 
matters of fact, they are facts of which there may be no direct evidence and which 
cannot be proved by the usual methods. Many members of the Board hold that 
the task of the tribunals is an impossible one, and some would deny their moral right 
to judge the consciences of others. We do, however, acknowledge that the tribunals 
are much better than those of the 1914-18 war (which were often a travesty of 
justice), and that the system is less unsatisfactory than most of those adopted in 
other countries. At the same time, the tribunals could still be greatly improved. 
We could make numerous detailed criticisms, but we confine our observations to 
matters which we consider to be of primary importance. 

1. Nature of the inquiry 

It is highly desirable that claims for exemption should continue to be dealt with 
by special tribunals ; that the functions of these tribunals should not be transferred 
to the ordinary courts of justice ; and that the hearings should be in public. A 
special tribunal is able to acquire the necessary experience and its members can be 
selected with a view to this one function, whereas judges and magistrates are not 
necessarily best qualified to consider such cases. 

Public hearings are a safeguard which can ensure that the tribunals are giving 
effect to the intentions of Parliament. In this connection, we have noticed that, when 
a tribunal has known that persons of standing were present, there has been a 
marked increase in the carefulness of their examination and judgment. The 
applicant, for his part, rarely has any objection to a public hearing ; in fact, he is 
usually not 'averse to making a public declaration of his convictions. The sessions 
should be made more truly public, by inserting advance notices in local newspapers 
and elsewhere. 

In addition to its suitability for dealing with large numbers of cases both 
expeditiously and economically, one of the main advantages of a tribunal should be 
its informality. The formal question and answer are out of place in examining 
matters of conscience, and considerable latitude must be allowed in replying to 
questions, especially when the applicant is a nervous boy of eighteen. It was the 
informality of the first session of the Birmingham tribunal in 1939 which drew 
favourable comment from the Press, and pictures were published in which the 
applicant was shown seated at a table opposite the tribunal. Unfortunately, although 
the law makes various requirements such as that the hearings shall be in public, it 
leaves the chairman of a tribunal to decide where i^ shall sit and whether evidence 
shall be taken on oath. In such matters some chairmen are less enlightened than 
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